#39.70 8/21/72
First Supplement to Memorandum T2-57
Subject: Study 39.70 - Attachment, Garnishment, Execution (Prejudgment
Attachment)

Attached to this memorandum is & draft statute relating to prejudgment
attachment. The statute is based on the present attachment chapter as
amended by SB 1048 (the "Marsh" bill) which bas now been signed by the .- -
Governor. The present chapter and the disposition of its provisions under
the draft statute is set forth in an appendix (pink) attached to the draft
statute. The draft statute is complete in the sense that the subjects dealt
with by the present chapter are all dealt with by the draft statute. The
statute is not, however, perfected. A few parts of the statute have never
been reviewed by the Commission; other parts are in need of further work
by the staff. The draft is made avaiiable at this time so that you may see
basically what the staff would propose if the Commission decided to adopt
and implement the policies expressed in 5B 1048. As you can see, even if
a decision were made to meke mo basic change in existing law, the staff
believes that a substantial amount of work would still be required to be done.
In short, if attachment is retained in some form, however 1imite&, we be-
lieve that it will be worthwhile to continue to work on the parts of the
statute dealing with procedures for issuance, undertakings, method of levy,
and management and disposition of property. It is our hope that we can
keep moving forward with this work with guidance and directions from the
Commission a8 to the most promising courses to follow.

We have attached to this memorandum & copy of a letter (pink) recently

received from & practicing attorney interested in our work on the attachment
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study. The letter, we believe, makes clear that we should not defer work
in this area. The problems are not likely to be eliminated if we do not

solve them.

Respectfully submitted,

Jack I. Horton
Asslstant Executive Secretary
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August 15, 1972

California Law Revision Commission
Schoul of Law
Stanford, Caltifornies 24305

Attention: Mr. John H. DeMoully

Re: Prejudgment Attachment, Memorandum
72-57

Dear Mr. DeMoully:

Mr. Horton's Memorandum 72-57 appears to place in ques-
tion the necessity for enacting any attachment laws in
the State of California. It was my understanding that
the Commission had previously studied the advisability
of enacting an attachment law and concluded that such

- & law was warranted and that the present afforts of the
Commission were being directed toward the preparation
of an acceptable attachment law.

Is the advisability of some prejudgment attachment
remedy still before the Commission?

Some of the abuses which were expected have arisen since

the Randone decisior. Claims are being compromised for

less than that to which the creditors are entitled in
order. to obtain cotlection. Groundiess answers are being
filed to complaints in order to gein time. The judicial
detays which were encountered prior to attachments are being
compounded by the additional number of motions, actions,



Mr. Jdohn H. DeMouily -2~ August 15, 1972

etc. which are being commenced in order to assist creditors
who have been denied the remedy of prejudgment attachment.

SB 1048 concededly is not a perfect law. Its most attrac- ’
tive attribute, however, is that it offers relief to credi-
tors now. It would have been preferable had the Commission
concluded its studies and proposed an acceptable law at

this time. However, such was not the case. 1 would strongly
urge that the Commission continue with its efforts to exped-
jte the drafting of a prejudgment attachment law which will
meet the objections to SB 1048, as well as take care of

other problems which have been studied by the Commission.

The Commission, however, must keep in mind that time is of

the essence.

HLC/Dbh
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Sec. . Title 6.5 (commencing with Section 480.010) is added

to Part 2 of the Code of Civil Procedure, to read:

Title 6.5. Attachment



CHAPTER 1. WORDS AND PHRASES DEFINED

§ 480.010. Application of definitions

480.010. Unless the provision or context otherwlse requires,

these definitions govern the construction of this title.

Comment. Section 480.010 is a standard provision found in the
definitional portion of recently emacted California ccdes. See, e.g.,
Evid. Code § 100; Veh. Code § 100.

Additional definitions are found in the preliminary provisions of
the Code of Civil Procedure. E.g., Section 17 provides "the singular

number includes the plural and the plural the singular.”
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§ 4B0.020. Account debtor

480,020. “Account debtor" means the person who is obligated

on an account receivable, chattel paper, or chose in action.

Comment. Section 480.020 is based on the definition of "account
debtor" provided by paragraph (8) of subdivision (1) of Section 9105 of
the Commercial Code. Paragraph (&) of Section 9105 provides:

(a) "Account debtor" means the person who is obligated on an
account, chattel peper, contract right or general intangible. . . .

Section 480.020 merely substitutes the terms “account receivable"”
and "chose in action" for “account,” and “general intangible. See Sec-
tions 480.030 ("account receivable" defined), 480.050 ("chose in action"
defined). Attachment of "contract rights" (as that term is defined by

the Commercial Code) is not permitted. See Comment to Section 480.060.
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§ 480.030. Account receivable

480.030. "Account receivable” means any right to payment
which has been earned for goods sold or leased or for services
rendered which is not evidenced by a negotiable instrument,

security, or chattel paper.

Comment. Section 480.030 is based on the definition of "account” pro-
vided by Section 9106 of the Commercial Code. Sectlon 9106 provides in
part:

9106. "Account" mesns any right to paymest for goods sold or leased
or for services rendered which is not evidenced by an inastrument
or chattel paper.

The term "account receivable" is used in this tltle because it is a
more descriptive phrase than "account” and to avold confusion with the term
"deposit account.”" Compare Sectlon 480.080. The term "instrument™ used in
Section 9106 1g defined by paragraph (g) of subdivision (1) of Section 9105
es follows:

(g) "Instrument" means a negotiable instrument (defined in Sec-
tion 3104), or a security (defined in Section 8102) or any other writ-
ing which evidences a right to the payment of money ard is not itself
g securlty agreement or lease and is of a type which is in ordinary
course of business transferred by delivery with any necessary indorse-
ment or assignment; _

Section 480.030 substitutes the terms "negotiable instrument” and “security"
for "instrument” but retains the substance of the Commercial Code. BSee
Sections 480.160 {"negotiable instrument" defined), 480.210 ("security"
defined).

Section 480.030 makes clear that the right to payment covered by this
gsection must have been earned by specifically including this requirement.

The method of levy on an account receivable is provided by Section

487.380.



§ 480.040. Chattel paper

L8O.040. "Chattel paper" means & writing or writings which
evidence both a meonetary cbligation and a securlty interest in or
a lease of speclific goods. When a transaction is evidenced both
by such a security agreement or & lease and by an instrument or a.
series of instruments, the group of writings taken together con-
stitutes chettel paper. As used in this section, “instrumeat"
means a negetiable instrument, or a security, or any other writing
which evidences a right to the payment of money and is not itself
a security agreement or lease and is of a type which is in the
ordinary course of business transferred by delivéry with any neces-

sary Iindorsement or assignment.

Comment. Section 480,040 1s substantively the same as paragraph (b)
of subdivision (1) of Section 9105 of the Commercial Code. Paragraph {b)
of Section 9105 provides:

(b) "Chattel paper" means a writing or writings which evidence
both a monetary obligation and a security interest in or a lease of
specific goods. When a transaction is evidenced both by such a
security agreement or a lease and by an instrument or a series of

instruments, the group of writings taken together constitutes chattel
paper . . .

The term "instrument" used in subdivision {b) of Section 9105 is defined in
paragraph {g) of subdivision (1) of Section 9105. Section 480.040 incorporates
the same definition in its third sentence. Thus, "chattel paper" under this
title has basically the same meaning as "chattel paper" under Section 9105

of the Commercial Code, and the followimg excerpt from the Comment to Section

9105 should help to explain the term.



§ 480,040

A dealer sells a tractor to a farmer on conditlonal sales contract.
The conditional sales contract is & "security agreement”, the farmer is
the "debtor", the dealer is the "secured party" and the tractor is the
type of "dollaterel” defined in Section 9-109 as "equipment™. But now
the dealer transfers the contract tc his bank, either by ocutright sale
or to secure a loan. Since the conditliconael sales contract is a security
agreement relating to specific squipment the conditional sales contract
is now the type of collateral called "chattel paper”. In this trans-
sction between the demler and his bank, the bank is the “secured party”,
the dealer is the "debtor", and the farmer is the "account debtor"”,

»

Under the definitiorn of "security interest” in Section 1-201{37)
a lease does not create a security interest unless intended as security.
Whether or not the lease itself is & security sgreement, it is chattel
paper when transferred if it relates to specific goods. Thus, if the
dealer enters into a straight lease of the tractor to the farmer (not
intended as security)}, and then arranges to borrow money on the security
of the lease, the lease is chattel paper.

The method of levy on chattel paper is provided by Section 487.39%0.



§ 480.050. Chose in action

480,050. "Chose in action” means any right to payment {arising
out of the conduct of any trade, business, or profeasion] of a fixed
or reaso&ably ascertainable amount which (a) is not conditioned upon
further performance by the defendant or upon any event other than the
passage of time, (b) 1s not an account zeceivsble, (e¢) is not a
deposit account, and (d) is not evidenced by a negotimble instrument,
security, chattel paper, or judgment. The i{erm includes an interest

in or a claim under an insurance policy.

Comment. Section LB0.050 defines "chose in action” as the term is
used in this title. It should be moted that, in contrast vith the term “contract
right" under the Commercial Code, the right must be earned and must be in
a fized or remsonably ascerteineble amount. Compare Com. Code § 9106
{"'contract right' means say right to payment under a contract not yet
earned by performance.and not evidenced by an instrument or chattel paper;"
"raeneral intangibles' means any persomal property‘(including‘things in
- mction) other than goods, accounts, contract rights, chattel paper, docu=
ments, and instrumente. Any interest or ciaim in or under any policy of
insurance is a general intangible').

The method of levy on & chose in actlon 1s provided by Section 487.380.

L3
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§ 480.060. Complaint

480.060. "Complaint" includes a cross-ccmplaint.



5_&80.070. Defendant

480.070. "Defendant” includes & cross-defendant.



§ 480.080. Deposit account

180,080, "“Deposit account” means any of the following:

(2} An account in any "bank" described in Section 102 of
the Financial Code.

(b) An account in any state or federal savings and loan
association. As used in this paragraph, "account” includes
investment certificate, share account, and withdrawable share.

(¢) An account for funds received from a member of a credit

union.

Comment. Section 480,080 defines "deposit account” as the term is
used in this title. Industrial loan companies {as described in Financial
Code Section 18003) are not included under this section because they only
issue investment or thrift certificates. See Fin. Code § 18402. See also
Fin. Code § 18003 {referring to certificates as "choses in action").
These companies are expressly prohibited from receiving deposite or issu-
ing certificates of deposit. BSee Fin. Code § 18403.

The method of levy on deposit accounts 1s provided by Section LB87.LLkO.
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§ 480.090. Document

ence

1201

480.090. "Document" means a "document of title" as defined by

subdivision {15) of Section 1201 of the Commercial Code.

Comment. Section 480.090 defines document by incorporating by refer-

the term document of title defined by subdivision (15} of Section

of the Commercial Code. Subdivision (15) provides:

{15) "Document of title" includes bill of lading, dock warrant,
dock recelpt, warehouse receipt, gin ticket, compress receipt, and
also any other document which in the regular course of businese or
financing is treated as adequately evidencing that the person en-
titled under the document {Section T403(4)) has the right to receive,
hold and dispose of the document and the goods it covers. To be &
document of title a document must purport to be issued by & bailee
and purport to cover goods in the bailee's possession which are
elther identified or are fungible portions of an identified masas.

Goods subject to & nonnegotiable document sre levied upon pursuant to

Section 487.330. A negotiable document is levied upon in the seme manner

as 8

negotigble instrument. See Section [ 1.
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¢ 580.100. Equipment

480.100. "Equipment" means tangible [personal] property [in
the possession of the defendant and] used or bought for use
primarily in his business {including farming or a profession}if it

is not included in the definitions of inventory or farm products.

Comment. Sectlion 480.100 is based on the definition of “"eguipment"
provided by Section 9109 of the Commercial Code. Section 9109 provides
in part:
910%. Goods are . . ."equipment" if they are used or bought for
use primarily in business (including farming or a profession) or by a
debtor who ie a nonprofit organization or a governmental subdivision
or ggency or if the goods are not included in the definitions of
inventory, farm products.or consumer goods . . . .
Farm products and inventory are defined by Sections 480.110 and 180.120
respectively.
The method of levy on equipment except motor vehicles is provided by
Section 4B7.350. Motor vehicles are levied upon pursuant to Section 48T.360.

See also Section 480.150 (motor vehicle defined}.
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§ 480,110. Farm products

480.110. "Farm products" means crops or livestock or supplies
used or produced in farming operations or products of crops or live-
stock In their unmanufactured states {such as ginned cotton, wool
clip, maple syrup, honey, milk, and egge), while in the possession of
a defendant engaged in raising, fattening, grazing, or other farming
operations. If tangible [personal] property is & farm product, it

is neither equipment nor inventory.

Comment. Section 480.110 is based on the definition of "farm products"”
provided by Section 9109 of the Commercial Code. Section 9109 provides in .
part:

9109. Goods are . . . "farm products" if they are crops or live-
stock or supplies used or produced in farming operations or if they are
products of crops or livestock in their unmenufactured states {such as
ginned cotton, wool clip, maple sirup, honey, milk and eggs), and if
they are in the possession of a debtor engaged in raising, fattening,
grazing or other farming operations. If goods are farm products they
are neither equipment nor inventory .

Equipment and inventory are defined by Sections 480.100 and 480.120 respec-
tively.

The method of levy on farm products other than growing crops is pro-
vided in Section 487.370. Growing crops are levied upon pursuant to Sec-

tion L87.3Lk0.
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% b80.120. Unvsatory

480.120. ‘“Inventory” means tengible [personsl] property in
the posseesion of a defendant who bolds it for sale or lease or to
be furnished under contracts of service or if it is raw msterials,
work in process, or materials used or consumed in his tusineas.

Inventory cof a person is nast to be clsssified as nis equipment.

Comment. Section 480.120 iz based on the definition of "inventory”
provided by Section 9109 of the lommercial Code. Segction 9109 provides
in part:

9109. Goods are . . . "inventory" if they are held by a person
who hoids them for sale or lease or to be furnished under contracts
of service or if he hes leased or so furnished them, or 1f they are
raw materials, work in process or materials used or consumed in a
tusinese. Iaventory of & person is not to be classified as his
equlpment.

The phrase "or if he has leazed or so furnished them" has been deleted %o
make clear that inventory under this title is limited to property in the
posseasion cf the defendant.

The method of levy on inventory of & going business is provided by
Section 487.370. Levy generally on tangible personal property in the

possession of the deferndant is provided by Section L87T.320.
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§ 480.130. Judicial officer

480.130. "Judicial officer" means any judge or any commissioner
or other officer appointed by the trial court to perform the duties

required by this title.



§ 480.140. levying officer

480,140, "levying officer” means the sheriff, constable, .
or marshal to whom & writ or order issued under this title is

directed.
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§ 480.150. Motor vehicle

480.150. "Motor vehicle" means a "motor vebicle" as defined

by Section 415 of the Vehicle Code.

Comment. Section 480.150 defines "motor vehicle" by incorporating
by reference the same term as defined by Section 415 of the Vehicle Code.
Section 415 provides: "I15. A 'motor vehicle' is a vehicle which is
self-propelled." This definition includes not only cars, trucks, and
buses but all sorts of heavy equipment and miscellaneous vehicles;_g;g;,
golf carts, snowmobiles, forklifts, farm and cemetery equipment.

The method of levy on motor vehicles which is equipment of a going
business is provided by Section 487.360. levy on other vehicles which are
subject to attachment is accomplished pursuant to Sections 487.320, 487.330,

and 487.370,
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§ 480.160. Negotiamble instrument

480.160. "Negotiable instrument" means a "negotiable instrument”
as defined by Section 3104 of the Commercial Code.
Comment. Section 480.160 defines "negotiable instrument” by incorpo-
rating by reference the same term as defined by Section 3104 of the Commercial
Code. BSection 3104 provides:

3104, (1) Any writing to be a negotiable instrument within
this division must

{a) Be signed by the maker or drawer; and

(p) Contain an unconditional promise or order to pay & sum cer-
tain in money and no cther promise, order, obligation or power given
by the maker or drawer except as authorized by this divislon; and

{c) Be payable on demand or at a definite time; end

(d) Be payable to order or to bearer.

(2) A writing which ccmplies with the requirements of this sec-
tion is .

{a) A "draft" ("bill of exhange") if it is an order;

(b) A “check" if it is & draft drawn on a bank and payable on
demand;

(c) A “certificate of deposit" if it is an acknowledgment by a
bank of recelipt of money with an engagement to repay it;

(d) A "note" if it is a promise other than a certificate of
deposit,

» * * * *

The method of levy on a negotiable instrument generally is provided by

Section 4B87.400. But see Section 487,440 (deposit account).
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§ 480.170. Person

180.170. "Person" includes an individual, s corporation, a

partnership or other unincorporated association, and a public entity.
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§ 180.180. Plaintiff

480.180. "Plaintiff" means a person who files & complaint or

cross-complaint.
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- § 480.190. Probable validity

480.190. A claim has "probable validity" where it is more likely
than not that the plaintiff will obtain a judgment ageinst the defendant

on that claim.



§ 4L80.200. Public entity

480.200. "Public entity" includes the state, the Regents of the
University of California, a county, a city, distriet, public authority,
public agency, and any other political subdivision or public corpora-

tion in the state.

Comment. Section 480.200 adopts the language of the definition found

in Section 811.2 of the Government Code.



§ 480.210. Security

ence

8102

480.210. "Security" means = "security" as defined by Section 8102

of the Commercial Code.

Comment. Section 480.210 defines "security" by incorporating by refer-
the same term as defined by Secticn 8102 of the Commercial Code. Section
provides in pert:

8102. (1) 1In this division unless the context otherwise requires

{a} A "security" is an instrument which

(1) 1Is issued in bearer or registered form; and

(1i) Is of a type commonly dealt in upon securities exchenges or
markets or commonly recognized in any area in which it is issued or dealt
in as a medium for investment; and

(111} 1Is either one of a class or series or by its terms is divisible
into a class or serles of instruments; and

(iv) Evidences a share, participation or other interest in property
or in an enterprise or evidences an obligation of the issuer.

(b} A writing vhich is a security is governed by this division and
not by Uniform Commercial Code--Cammercisl Paper even though 1t also
meets the requirements of that division. This division dces not apply
to money.

(e} A security is in "registered form" when it specifies a person
entitled to the security or to the rights it evidences and when its
transfer may be registered upon books maintained for that purpcese by or
on behalf of an issuer or the security so states.

(d} A security is in "bearer form" when it runs to bearer accord-
ing to ite terms and not by resson of any indorsement.

* * * * *

The method of levy on a security is provided by Section 487.410.
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CHAPTER 2. GENERAL PROVISIONS

§ 481.010. Short title

481.010. This title shall be known and may be cited as "The

Attachment Iaw."
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§ 481.020. Rules for practice and procedure

481.020. Notwithstanding any other provision of law, the
Judicial Council may provide by rule for the practice and pro=

cedure in proceedings under this title.

Comment. Section 481.020 is the same as Civil Code Section 4001
(The Family Iaw Act).
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§ 481.030. Forms

481.030. The Judicial Council shall prescribe the form of the
applications, notices, orders, and other documents required by this
title. Any such form prescribed by the Judicial Council is deemed

to comply with this title.

Comment. Section 481.030 requires the Judicial Council to prescribe
the forms necessary for the purposes of this title. Varicus sections pre-
scribe information to be contained in the forms, but the Judicisl Council
has complete authority to adopt and revise forms as necessary and may re-
quire additional information in the forms or maey omit information from the

forms that it determines is unnecessary.
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§ 481.040. General requirements for affidavits

—

481.0L40. The facts stated in each affidavit filed pursuant to
this title shall be set forth with rarticularity. Each affidavit
shail show affirmatively that the affiant, if sworn as & witness,
can testify competently to the facts stated therein. The affiant
may be a party to the action or any other person having knowlege of

the facts.

Comment, Section 481.040 provides standards for affidavits filed
pursuant to this title. These standards are comparable to but not as
restrictive as those provided for affidavits filed in support of or in
opposition to a motion for summary judgment. Compare Section 437c. &
verified complaint that satisfies the requirements of Section 481.04Lo mey

be used in lieu of or in addition to an ordinary affidavit.

Note. Section 437c provides that "when the party resisting the motion
[for summary judgment ] appears in a representative capacity, such as a
trustee, guardian, executor, administrator, or receiver, then the affidavit
in opposition by such representative may be made upon his information and

belief.” Is a comparable provision desired here?
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§ 481.050. Secrecy prior to return of service; exception; form of reguest

481,050. (a) If the plaintiff so requests in writing at the time
he files his complaint, the clerk of the court with whom the complaint
is filed shsll not make available to the public the records and documents
in such action before either (1) thirty {30) days after the filing of
the camplaint or (2) the filing pursuant to this title of the return of
service of the notice of hearing and any temporary restraining order,
or of the writ of attachment if issued without notice, whichever event
oceurs Tirst.

{b) Notwithstending the provisions of subdivision (a) of this
section, the clerk of court shall make the entire file in the action
gvailasble for inspecticn at any time to any pﬁrty named in the complaint
or o his attorney.

(¢) The request by plaintiff that the fact of filing of a complaint
or application for relief not be made public may take the form of a
notation to that effect, made by rubber stamp or other suitable means, at

the top of the first page of the complaint filed with the clerk.

Comment. Section 481.050 is substantively the same as former Section
537.5. Section 537.5 provided: '

537.5. In cases of attachment the clerk of the court with whom
the complaint is filed, if requested by plaintiff in writing et the
time of filing the complaint, shall not maeke public the fact of the
£iling of the complaint, or of the issuance of the attachment, until
after the filing of the return of service of the notice and temporary
restraining order or of the writ of attachment if issued without notice,
except that if the return of service of the notice and temporary
restraining order or of the writ of attachment is not made within 30
days after the filing of the complaint in the action, the clerk of the
court with whom the complsint is filed shall meke avallable to the publie
the records and documents in such action. However, the clerk of such
court shall make the entire file in the action avallable for ilmspection
at any time to any party nemed in the complaint, or to his attorney.
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§ 481.050

The request by plaintiff that the fact of filing of a complaint
or issuance of an attachment not be made public mey take the form of
a notation to that effect, made by rubber stamp or other suitable
means, at the top of the first page of the complaint filed with the

clerk.
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CHAFTER 3. ACTIONS IN WHICH ATTACHMENT AUTHCRIZED

§ 482.010. Claims arising out of conduct of trade, business, or profession

482.010. (a)} An attachment may only be issued to secure the
recovery on a claim for money in a fixed or reasonably ascertainable
amount, based upon a contract, express or implied, and arizing out of
the conduct of a trade, business, or profession. The amount of recovery
claimed shall be not less than one thousand dollers ($1,000) exclusive
of interest and attorney's fees. The contract upon which the claim is
based shall not be secured by s security interest upon real.or persocnal
property or, if originelly so secured, such security interest shall have
become valueless without act of the plaintiff.

{b) An attachment mey be issued on a claim for money whether or
not other forms of relief are demanded. {[Issusnce or denial of an
attachment shall have no effect on the nature of the relief awarded by

the final Jjudgument in the action. ]

Comment. Section 482.010 is basged upon & portion of former Section
537.1. Section 537.1 provided in part:

537.1. An action referred to in Section 537 is an sction or
actions by the same plaintiff in which the total sum claimed, exclusive
of interest, attorneys® fees and costs, is five hundred dollars ($500)
or more and which is one or more of the following:

(a) An action against a defendant described in subdivision (a),
(b} or {c} of Sectiem 537.2 for a liquidated sum of money based upon

(1)} Money loaned; or
{2) A negotisble instrument; or
(3) The sale or lease of, or a license to use, real or perscnal

property (including, without limiting the generality of the foregoing,
goods sold and delivered on open account); or
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§ LB8z2.010

" (4) Services rendered,

if the claim is not secured by any mortyage, deed of trust

or security interest on real or personal property or, if *
originally so secured, such security has, without any act of

the plaintiff, or the person to whom the security was

given, becorne valueless. The fret that interest, attorneys’

fees, costs.or any cormbination thereof are clained by the

plaintiff in additicn to the principal mnount of the debt

shall not make the claim’™ unliquidated within the

meaning of this section. ' :

* .* ) * »* MR
Section 482.010 raises the minimum 1imit claimed ﬁm 500 dollars
to 1,000 dollers. With this exception, Section 482.010 1s substantively
eimilar to formef Section 537.1. Subdivision {a) of former Section
537.1 referred to actions "sgainst a defendant described in subdivisicas

(a), (b). or (¢) of Bection 537.2 . . . ." These defendants were:

537.2.

C(a) All corporations organized under the General
Corporation Law or under Part 4 (commencing with
Section 13400} of Division 3 of Title 1 of the Corporations
Code, or organized under a law of any foreign state or
jurisdiction authorizing the formation of business
corporations. ‘

(b) All partnerships organized under the Uniform
Partnership Act (Chapter 1 (commencing with Section
15001} of Title 2 of the Corporations Code) or the
Uniform Limited Partnership Act (Chapter 2
(commencing with Section 15501) of Title 2 of the
Corporations Code) or a law of any foreign state or
jurisdiction authorizing the formation of general or
limited partnerships.

{c) Individuals engaged in a trade or business.

* * * * *

Subdivision (a) of former Section 537.1 alsc listed & number of bases for

the, claim on which an attachment could be based. Section 482.010 accomplishes
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§ 182.010

thege same ends by limiting the claims on which an attachment to those

"paged upon & contract, expreas or implied, and arising out of the cone-

duct of a trsde, business, or professiom.”

Note. Sections537.1 and 537.2 also provided that an attachment counld

be issued in any action for the recovery of money against

any person not residing in this state {including

any foreign corporation not qualified to do business in
this state under the provisions of Chapter 3 (commencing
with Section 6403) of Part 11 of Division 1 of Title 1 of the
Corporations Code, and any foreign partnership which
has not filed a designation pursuant to Section 15700 of
the Corporations Code), or who cannot after due
diligence be found within this state, or who conceals
himself to avoid service of summons.

The Commission has deferred consideration of whether and to vhat

extent nomresident defendants will be treated uniquely and whether attache
ment will be permitied to secwre jurisdiction. When this question has
besn determined, any needed revialons vwill be made in thies chapter and

elsevhere.

Bection k82.010 {and the remainder of this statute) attempts to do no
more than implement the basic policy behind Senate Bill 1ok8. The grounds
for attachment formerly provided by Sectica 537 (before its repeal in 1972)

were a3 follows:

1. Umsecured contract; support actions. )

1. In an action upon a contract, express or implied, for th_e dn:ect pay-
ment of money, (a} where the contract is made or is payable in this state;
or {b) where the contract is made outside that state and is mot payable
in this state and the amount of the claim pased upon sich contract exceeds
#ive thousand dollars ($6,000); and where the contract described fn either
(a)- or (b) i3 not secured by any mortgage, deed of trust, or lien upen

real or personal property, or

any pledge of personal property, of, if orig-

inally po securad, such security has, without smy act of the plaintiff, or
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§ 4B82.010

the person io whom the security was given, become vrlueless. An action
upon any liability, existing andsr the laws of this state, of a spouse, rela-
tive, or kindred, for the suppert, maintenance, care, or necessaries fur-
nished to the other spouse, or other relatives or kindred, shall be deemed
to be an action upon an implied contract within the term as used throughout
all subdivisions of this section. An action brought pursuant to Sectien
1892 of the Civil Code shzll he deemed an action upon ap implied contract
within the meaning of that term sg used in this section.

2. Contracis of nonresidentis and absentees,

2 In an aetion upon a contract, express or implied, against a defend-
ant not residing in this state, or who has departed from the atate, or who
cannot after due diligence be found within the siate, or whe conceals him-
self to avoid service of summons.

3. Damages for injuries by nonresidents or absentees. .

3. In an acticn against a defendant, not residing in this state, or who
has departed from the state, or who cannot after due diligence be found
within the state, or who conceals himseif to avoid service of summons,
to recover a sum of money as damages, arising from an injury to or death
.of a person, or damage to properiy in this state, in consequence of negli-
genee, fraud, or other wronginl act.

4. Unixwfu) detainer; unsecured rent.

4. In an action in unlawful detainer where it appenrs from the verified
complaint on file therein that rent is actually due and payable from the
defendant to the plaintiff for the premises sought to be recovered in
said action; provided, the payment of such rent is not secured by any
mortgege or lien upen resl or personal property, or pledge of personal
property, or, if originsily so secured, such security has, without any act
of the plaintiff or the persen fo whom the security was given, become
valoeleas,

6. Actions by state or political subdivisions for igxes or on obligations.

5. In en action by the Stste of California or any political subdivision
thereof, for the collection of taxea due said state or political subdivision,
or_for the collection of any moneys due upon any obligetion or penalty im-

" posell hy law.
6. Actions for recovery of funds expended in narcotics investigations.

6. In any action by the State of California, or any poiitical subdivision
thereof, for the recovery of funds pursuant to Seclion 116805 of the
Health and Safety Code. In such cases, funds on the defendant’s person
at the time of his arrest which are retained in official custody shall alao
be subject to attachment.
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CHAPTER i. NOTICED HEARING PROCEDURE FOR

OBTAINING WRIT OF ATTACHMENT

Article 1. Right to Attach Order; Issuance of Writ

of Attachment

§ 483.010. Application for order and writ

483.010. Upon the filing of the complaint or at any time there-
after, the plaintiff may apply pursuant to this article for a right
to attach order and a writ of attachment by filing an application for

the order and writ with the court in which the action is brought.

Comment. Section Uu83.010 is similar in content and purpose to former

Section 537 which provided in part: |
537. The plaintiff, . . . at the time of issuing the summons, or at

any time aftervard, may have the property . . . of a defendant . . .

attached in accordance with the procedure provided in this chapter .

This chapter provides & noticed hearing procedure for the issuance of a
writ of attachment which should be utilized in most situations. A procedure
for the ex part issuance of a writ of attachment prior to;a noticed hearing on
the probable validity of the plaintiff's claim is provided in Chapter 5
( commencing with Section 484.010) for use in exceptional circumstances.

Attachment is, of course, & prejudgment remedy; after final judgment, the

plaintiff will proceed by way of execution.
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§ 483.020. Contents of application

483.020. The application shall be executed under oath and shall
include all of the following:

{a) A statement showing that the attachment is sought to secure
the recovery on a claim upon which an attachment may be issued.

(b) A statement of the amount the plaintiff seeks to recover
from the defendant (the amount of defendant's indebtedness over and
above all claims which would diminish the amount of the plaintiff's
recovery) or, if an attachment is sought for only a part thereof, such
partial amount.

(c) A statement that the attachment is not sought for & purpose
other than the recovery on the claim upon which the attachment is
based.

(d) A statement that the applicant has no information or belief
that the claim has been discharged in a proceeding under the National
Bankruptecy Act or that the prosecution of the action has been stayed in
& proceeding under the National Bankruptcy Act.

(e) A description of the property to be attached under the writ
of attachment [, including plaintiff's estimate of its fair market
value, ] and a statement that the plaintiff is informed and believes

that such property is not exempt from attachment.

Comment. Section 483.020, together with Section 483.030, are substan-
tively similar to former Section 538. Section 538 provided:
538. A plaintiff desiring the issuance of a writ of attachment
shall file with the court an application supported by an affidavit or

affidavits based upon the personal knowledge of the persons subscribing
thereto and showing all of the following:
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§ 483.020

(a) That the action is one in which the issuance of a writ of
attachment is proper under the provisions of Sections 537 to 537.3,
inclusive.

{(b) That the indebtedness claimed in the complaint is justly
due and presently owing to the plaintiff by the defendant, over and
above 2ll legal setoffs or cross-complaints, or, if the action is
one against a defendant described only in subdivision {d) of Section
537.2, the amount claimed by the plaintiff against the defendant and
that the plaintiff believes that he has a valid cause of action for
an amount of money equal to that sum.

{c) That the attachment is not sought and the action is not
prosecuted to hinder, delay or defraud any other creditor of the
defendant.

(3) That the plaintiff has no information or belief that the
defendant has filed any proceeding under the National Bankruptey Act
or has mede & general assignment for the benefit of creditors, or,
if any such proceeding has been terminated, that the claim of the
plaintiff was not discharged in such proceeding.



§ 483.030. Affidavit in support of application

483.030. The application shall be supported by an affidavit
showing that the plaintiff is entitled to a judgment on the claim

upon which the attachment is based.

Comment. Section 483.030 continues the requirement of former Section
538 that the plaintiff's application for the lssuance of a writ of attach-
ment be supported by appropriate affidavits. See Comment to Section
483.020. °Generel requirements for these affidavits are provided in Sec-
tion 481.040. Of course, several affidavits may be used which together
provide evidence sufficlent to entitle the plaintiff to a judgment in the

action. See Code Civ. Proc. § 17 (singular number includes the plural).



§ 483.040. Notice to defendant

483.040. HNo order or writ shall be issued under this article
unless, at least twenty {20) days prior to the hearing, the defendant
has been served with all of the following:

{(a) A copy of the summons and complaint.

(b) A Notice of Application and Hearing.

(c) A copy of the application and of the affidavit in support

of the application.

Comment. Section 483.040 1s similar to former Section 538.2 which

provided:

536.2. The notice of hearing issued pursuant to Section 538.1
shall provide for a hearing on the question whether a writ of attach-
ment shall issue to be held seven business days (exclusive of Saturdays,
Sundays and legal holidays) after the service of the rotice upon the
defendant or upon the first regular date law and motion matters are
heard thereafter, whichever occurs later. The notice and temporary
restraining order shall be served and return of service shall be made
as provided inthis code fot the service of a summons and complaint.

The notice shall be accompanied by a copy of the complaint and a copy
of the affidavit or affidavits flled by the plaintiff under Section

538.



§ 483.050. Contents of Fotice of Application and Hearing

b83.050. The "Notice of Applicetion and Hearing" shall inform
the defendant of all of the following:

(a} A hearing will be held by & judicial officer at a place and
at a time, to be specified in the notice, on plaintiff's application
for & right to attach order and a writ of attachment.

{b) The order will be issued if the judicisl officer finds that
the plaintiff's claim is probably valid and the other requirements
for issuing the order are established. The hearing is not for the
purpose of determining whether the claim is actually valid; the -

determination of the actual validity of the claim will be made in

subsequent proceedings in the action and will not be affected by the
decision of the judicial officer at the hearing on the application
for the order.

(c) If the right to attach order is: issued, a writ of attachment
will be issued to attach the property specified in the plaintiff’'s
application unless the court determines that such property is exempt
from attachment. The order will not be limited to the property speci-
fied in the application but may later be extended to any nonexempt
property of the defendant.

(4) If the defendant desires to oppose the issuance of the order,
he must file & notice of opposition and supporting affidavit as required
by Section 483.060.

(e) If the defendant claims that the property specified in the
application, or a portion thereof, is exempt from attachment, he must

include such claim in the notice of opposition filed pursuant to
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§ 483.050
Section 483.060 or file a separate claim of exemption with respect to
the property &s provided in Section 483.070. If he does not do so,
the claim of exemption will be barred in the absence of a showing
of & change in circumstances occurring after the hearing.

(f) The defendant may obtain a determination at the hearing
whether property Dot specified in the application is exempt from
attachment, but .the feilure to claim that property not so specified
is exempt from attachment will not preclude him from making & claim
of exemption with respect to such property at a later time.

(g) The plaintiff's address within this state for the purpose
of service by mail upon him of any notice of opposition, claim of
exemption, or affidevit referred to in Section 483.060 or L83.070.

{h) FEither the defendant or his attorney or both of them may
be present at the hearing. The following statement shall be included
in the notice: "You may seek the advice of an attorney in any matter
connected with the plaintiff's application. Such attorney should be
consulted promptly so that he will be ready to appear for you at the

hearing."

Comment. Section 483.050 had no counterpart under former law. This
section simply outlines the basic requirements for the "Notice of Applica-

tion and Hearing."” See Section 481.030 (Judicial Council to prescribe forms).



§ 483.060. Notice of opposition by defendant and supporting affidavit

law.

483.060. (a) If the defendant desires io oppose the issuance
of the right to attach order in the form socught by plaintiff, he
shall file and serve upon the plaintiff no later than five (5) days
prior to the date set for the hearing a notice of opposition. The
notice shall state the grounds on which the defendant opposes the
issuance of the order and shall be accompanied by an affidavit sup-
porting any factual issues raised and points and authorities support-
ing any legel issues raised.

(b) If a defendant filing a notice of opposition desires to make
any claim of exemption as provided in Section 483.070, he shall include

such claim in the notice of opposition filed pursuant to this section.

Comment. Section 483.060 had no precise counterpart under former
Former Section 538.L4 provided in part:

538.4. . . . . Bach part shall serve upon the other at least
2L hours before the hearing any affidavits intended to be intro-
duced at the hearing, unless the court at the hearing for good
cause shown permits the introduction of affidavits not previously
served.

Section 483.060 requires the defendant to file a notice of opposition

and supporting affidavits or points and authorities in every case where

he seeks to oppose issuance of a writ. Iu turn, the plaintiff is required

to file any counteraffidavits in opposition to a claim of exemption not later

than two days before the hearing date. BSee Section 483.070. BSee aleo

former Sections 556 and 557 which provided:

556. The defendant may also at any time, either before or after
the release of the attached property, or before any attachment shall
have been actually levied, apply, on motion, upon reasonable notice

Iv-8



§ u83.060
to the plaintiff, to the court in which the action is brought, or to
8 Judge thereof, that the writ of attachment be discharged on the
ground that the same was improperiy or irregularly issued.

557. If the motion be made upon affidavits on the part of the
defendant, but not Otherwise, the plaintiff mey oppose the same by

affidavits or other evidence, in addition to those on which the attach-
ment was made,

Note. 5Should we provide specifically that, if the defendant fails to file
a notice of opposition, he will be barred from opposing the application at

the hearing? This seems implicit in the requirement of filing.



§ 483.070. Claim of exemption and supporting aiffidavit; notice of opposition

483.070. (&) If the d=fendant claims that the property described
in the plaintiff's application, or a portion of such property, is exempt
from attachment, the defendant shall claim such exemptlon as provided in
this section. If he fails to do s0, he may not later claim such exemp-
tion {unless he shows 'that he did not have a right to the exemption
at the time the plaintiff filed his application and] that the [right
tol{the need for] the exemption is the result of a change in circum-
stances occurring after the hearing).

{b) If the Qefendant desires to claim at the hearing that property
not described in the plaintiff's application is exempt from attachment,
in whole or in part, the defendant shall claim such exemption as pro-
vided in this section. TFailure to mele such ciaim does not preclude
the defendant from leter claiming the exemption. If the claim is made
as provided in this section but the defendant fells to prove that the
property is exempt from attachment, he may not later claim that the
property, or & portion thereof, is exempt unless he shows a change in
circumstances occurring after the heariag.

(c) The claim of eramption shall:

{1) Describe the property claimed to be exempt.

(2) B8pecify the statute section supporting the claim.

(3) State the defendant’s address within this state for the
purpose of permitting service by mail upor him of the notice of oppo~
sition provided for in subdivision (f).

(d) The claim of exemption siall be accompanied by an affidavit
supporting any factual issues raised by the claim and points and
authorities supporting any legal issues so ralsed.
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L83.070

(e) The claim of exemption, together with any supporting affi-
davit and points and authorities, shall be filed and served on the
plaintiff not less than five (53) days before the date set for the
hearing.

(£} If the plaintiff desires to oppose the claim of exemption,
he shall file and serve on the defendant, not less than two {2) days
before the date set for the heering, & notice of opposition to the
claim of exemption, accompanied by an affidavit supporting any
factual 1issues raised and points and authorities supporting any legal
issues so raised. If the plaintiff does not file and serve a notice
of opposition as provided in this subdivision, (1) no writ of attach-
ment shall be issued as to the property claimed to be exempt and (2)
if all of the property described in the plaintiff's application is
claimed to be exempt, [no hearing shall be held and] no right to
attach order shall be issued.

(g) If the plaintiff files and serves & motice of opposition to
the claim 2s provided in this section, the defendant has the burden

of proving that the property is exempt from attachment.

Comment. Section 483.070 provides a preseizure procedure for claiming
an exemption from attachment. Compare Section 690.50 {postseizure claim).
See alsc former Section 537.3 {authorizing defendant's preseizure claim of

exemption for property "necessary for support").
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§ 453.080. Readiness for hearing; continuances

483.080. (a) At the time set for the hearing, the plaintiff
shall be ready to proceed. If the plaintiff is not ready, or if he
has failed to comply with Section 483.040, the judicial officer shall
deny the application for the order.

(b) The court may, in its discretion and for good cause shown,
grant the defendant a continuance for a reasonable period to enchble hin
to oppose the issuance of the right to attach order. The effective
period of any protective order issued pursuant to Chapter 6 (commencing
with Section 485.010) may be extended by the court during the period

of such continugnce.

Comment. Section 483.080 had no counterpart under former law.



§ 483.090. Hearing

483.090. 1If, at the hearing, the judlcial officer determines that
there is a triable issue of fact ms to whether the plaintiff is entitled
to the right to attach order or as to whether certain property is exempt,
he shall hear and determine the issue at the .earliest possible time.
His determination shall be made upon the basis of the pleadings and
other papers in the record provided that, upon good cause shown, he
mey receive and consider additional evidence and authority produced
at the hearing or he may continue the hearing for the production of
such additional evidence, oral or documentary, or the filing of other

affidavits or points and authorities.

Comment. Sections 483.090 and 483.100 are similar in content and purpose
to former Section 538.%. Section 538.4 provided:

538.4. The hearing shall be held before the court or & commissioner
thereof on the day specified and shall take precedence over all other
matters not of a similar nature pending on that day. If the defendant
does not appear at the hearing, in person or by counsel, the court, with-
out taking further evidence, shall direct the clerk to immediately issue
8 writ of attachment. Each party shall serve upcn the other at least 24
hours before the hearing any affidavits intended to be introduced at the
hearing, upless the court at the hearing for good cause shown permits the
introduction of affidavits not previously served. Either party may also
introduce oral evidence at the hearing and the defendant shall make avail-
able for oral examination at the hearing himself or an officer or agent
of the defendant with knowledge of the transaction on which the complaint
is based, unless the court for good cause shown excuses compliance with
this requirement. Upon the basis of the evidence introduced at the hear-
ing, the court shall determine whether the csse is one in which an attach-
ment is properly issuable and whether there is any reasonable probability
that the defendant can establish a successful defense to the claim asserted
by the plaintiff. If the court finds on the basis of a preponderance of
the evidence that grounds for the issuance of an attachment exist and that
the plaintiff has established the probable validity of his claim and the
absence of any reasonable probability that a successful defense can be
asserted by the defendant, the court shall direct the clerk to immediately
issue a writ of attachment; otherwise, the court shall dissolve the temporary
restraining order. The court may direct the order in which the writ shall
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§ 483.0%0
be levied upon different assets of the defendant, if in the

aggregate they exceed in value an amount clearly adeqguate to

secure any judgment which may be recovered by the plaintiff.

The preference for hearing provided by former Section 538.4 is not con-
tinued. The explicit direction that a writ be issued automatically if the
defendant does not appear is also eliminated. However, Section 483.060 does
require the defendant to file a notice of opposition if he plans to oppose
the issuance of a writ; if he does not file, he may not oppose the applica-
tion. The court must still review the application but it seems that it
would be rare for the plaintiff to fail to make an adequate prim facie
showing.

Former Section 538.4 authorized either party to submit orsl evidence.
Section 483.090 provides that the court, on good cause shown, may permit the
introduction of oral evidence as well as further documentary evidence and
polnts and authorities.

The time limits for filing the required affidavits are provided in
Sections 483.060 and 483.070.

Section 483.090 does not continue the requirement of former Section

538.4 thet the defendant make himself or an agent or officer available for

examination regarding the plaintiff's claim.
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§ 483.100. Issuance of order and writ

483.100. (&) Subject to subdivision (b), the judicial officer
shall issue a right to attach order and writ of attachment if he finds
all of the following:

(1} The claim upon which the attachment is based is one upon
which an attachment may be issued.

(2) The plaintiff has established the probable validity of the
claim upon which the attachment i1s based.

(3) The attachment is not sought for a purpose other than the
recovery on the claim upon which the attachment is based.

(4) The defendant has failed to prove that the property sought
to be attached, or the portion thereof specified in the writ, is
exempt from sattachment.

(5) The plaintiff has provided the undertaking required by
Chapter __ {commencing with Section ).

{b) If the judicial officer determines that property of the defend-
ant is exempt from attachment, in whole or in part, the order and writ
shall describe such property and exclude it from the scope of the writ.

(c) The writ of attachment shall specify the amount to be secured

by the attachment and the property to be lewted on.

Comment. Section 483.100 is substantively similar to the last two sen-
tences of former Section 538.4. See Comment to Section 483.090. Although
no special finding is required, no right - to attach order will be issued if
the defendant .shows that such order would viclate the National Bankruptcy

Act. See Section 483.020(a).
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§ 1483.100
Subdivision (c) of Section 483.100 requires the writ to specify the
amount to be secured by the attachment and the property to be levied upon.
The writ does not require that levy be made in any particular order. Con-
trast the last sentence of former Section 538.4 set forth in the Comment to
Section 483.090. Liability for levy on an excessive smount of property is

dealt with in Chapter __ (commencing with Section ).

Note. Section 483.100 does not provide explicitly for multiple writs.
The third paragraph of former Section 54%0 provided:

540, . . . . Several writs mey be issued upon the same affidavit
and undertaking simultaneously or from time to time within 60 days after
the filing of the affidavit and undertaking, to the sheriffs, constables,
or marshals of any county or counties, whether or not any writ pre-
viously issued has been returned.

Is it necessary to provide for multiple writs? (The problem of subsequent

additional writs is covered already by Articles 2 and 3 of this chapter. )
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§ 483.110. Effect of determinations of judicilal officer

483.110. The determinations of the judicial officer under this
chapter shall have no effect on the determination of any issues in
the action other than the issues relevant to proceedings under this
chapter nor shall they affect the rights of the defendant [parties]
in any other actlon arising out of the same claim. The determina-
tions of the judicial officer under this article shall not be given

in evidence nor referred to in the trial of any such action.

Comment. Section 483,110 makes clear that the determinations of the
Judicial officer under this article have no effect on the determination of
the validiiy of the plaintiff's claim in the action he has brought egainst
the defendant nor do they affect the defendant's right to oppose an attach-
ment or to claim that property is exempt in another action brought by the
plaintiff on the same claim. However, if the judicial officer determines
that the plaintiff is not entitled to an attachment because he has failed
to establish the probable validuty of his claim or that certain property of
the defendant is exempt, such determinations are binding on the plaintiff
in a subsequent action on the same claim unless the defendant is no longer
entitled to the exemption because of changed circumstances. Section 483.110
does not, however, make inadmissible any affidavit filed under this chapter.
The admissibility of such an affidavit is determined by rules of evidence

otherwise applicable.

Note. Do you wish to preserve the collateral estoppel effect against

the plaintiff?
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§ 483.120. Defendant's defense o action on claim not affected
483.120. Neither the failure of the defendant to oppose the
issuance of a right to attach order under this chapter nor the defend-
ant's failure to rebut any evidence produced by the pleintiff in con-
nection with proceedings under this chapter shall constitute a waiver
of any defense to plaintiff's claim in the action or any other action
or have any effect on the right of the defendant to produce or exclude

evidence at the trial of any such action.
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Article 2. HNoticed Hearing Procedure for

Cbtaining Additlonal Writs

§ 1483.310. Application for additional writ
ﬁ83.310. At any time after a right to attach order and writ of
attachment have been issued under Article 1 {commencing with Section
483.010), the plaintiff may apply for an additional writ of attachment
under this article by filing an application with the court in which

the action is brought.

Comment. Article 2 (commencing with Section 483.310) provides & noticed
hearing procedure for the issuvance of additional writs of attachment after
a2 right to attach order has been issued. The purpose of the prior hearing
1s to determine whether the defendant can establish that the property sought
to be levied upon is exempt. If no claim is made the writ is issued and
any claim of exemption is berred subjeet to a change in circumstances occur-
ring after the hearing. See Section 183.350. An alternative ex parte pro-
cedure is provided by Article 3 {commencing with Section 483.510) but under
the latter procedure the defendant can establish that property is exempt
after it is levied upon.

_Both Article 2 and Article 3 serve the purpose of providing a procedure
for tﬁe issuance of additional writs. This was formerly accomplished under
Sections 540 and 559-1/2. Section 559-1/2 provided:

559-1/2. After the return and filing of the writ of attachment, or
upon filing by the plaintiff of a verified affidavit setting forth the
loss of the writ of attachment, the clerk, upon demand of the plaintiff
at any time before Jjudgment, may issue an alias writ which shall be in
the same form as the original, without requirement of a new affidavit for

attachment or of a new undertaking as provided in Section 539 of the Code
of Civil Procedure.
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§ 483.310

The provisions of this section do not prohibit the issuance of
several writs as provided for in Section 540.

The relevant portion of Section 540 is set out in a Note to Section 483.100.

Note. Do we need a procedure for the issuance of copies of writs by the
clerk in the same form as the original where a writ has been lost or another
writ is needed to be sent to ancther county? It would seem to us that this

would not require any more than a rule of court.

IvV-20



§ 483.320. Contents of application

483.320. The application shall be executed under osth and shall
include all of the following:

(a) A statement that the plaintiff has been issued a right to at-
tach order and writ of attachment under Article 1 (commencing with See-
tion 483.010) in the action.

(b) A statement of the amount the plaintiff seeks to recover fram
the defendant (the amount of defendant's indebtedness over and above
all claims which would diminish the amount of the plaintiff's recovery)
or, if an attachment is sought for only a part thereof, such partial
amount .

(¢) A description of the property to be attached under the writ of
attachment [, including plaintiff's estimete of ite fair market value,]
and a statement that the plaintiff is informed and believes that such

property iz not exempt from attachment.

Comment. Section 483.320 is comparable to Section 483.020 except that a
statement that a right to attach order has been issued is substituted for certain

prerequisites to that order.



§ 483.330. Notice to defendant

483.330. No writ of attachment shall be issued under this article
unless the plaintiff has served on the defendant at lgast twenty {20)
days prior to the hearing both of the following:

(a) A Notice of Application end Hearing.

(b} A copy of the application.

Comment. Section 483.330 ie comparable to Section 4B83.040. Service of
a copy of the summons and complaint is not required here because it has pre-

sumably already been accomplished.
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§ LB3.340. Contents of Notice of Application and Hearing

483.340. The "Notice of Application and Hearing” shall inform the
defendant of all of the following:

(a) The plaintiff hes applied for a writ of attachment to attach
the property described in the application.

(b} A hearing will be held by e judicial officer &t a place and
at a time, to be specified in the notice, to determine whether the
plaintiff is entitled to the writ.

(e) A writ of attachment will be issued to attach the property
specified in fhe plaintiff's application unless the court determines
that such property is exempt from attachment.

(a) If the defendant claims that the property specified in the
application, or a portion thereof, is exempt from attachment, he must
file & claim of exemption with respect to the property as provided in
Section 483.350. 1If he does not do 8o, the claim of exemption will be
barred in the abeence of a showing of a change in circumstances occurring
after the hearing.

(e} The plaintiff's address within this state for the purpose of
service by mail upon him of any claim of exemption and supperting affi-
davit pursuant to Section 483.350.

(£} Either the defendant or his attorney or both of them may be
present at the hearing. The following statement shall be included in
the notice: "You may seek the sdvice of an attorney in any matter con-
nected with the plaintiff's applicetion. Such attorney should be con-

sulted promptly so that he will be ready to appear for you at the hearing."

Comment. Section 483.340 is comparable to Section 483.050. Of course,
the hearing here is concerned only with the defendant's right, if any, to an

exemption and the notice is accordingly so limited.
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§ 483.350. Claim of exemption and supporting affidavit

483.350. (a) 1If the defendant claims that the property described
in the plaintiff's application, or a portion of such property, is exempt
from sttachment, the defendant shall e¢laim such exemption as provided
in this section. If he fails to do 80, he may not later claim such
exemption [unlees he shows [that he did not have a right to the exemption
&t the time the plaintiff filed his application and] that the [right to]
[the need for] the exemption is the result of a change in circumstances
occurring after the hearing].

(b) The claim of exemption shall:

(1) Describe the property claimed to be exempt .

(2) Specify the statute section supporting the claim.

(3) State the defendant's address within this stete for the purpose
of permitting service by mail upon him of the notice of cpposition pro-
vided for in Section 483.360.

(c) The claim of exemption shall be accompanied by an affidavit
supporting any factual issues raised by the claim and points and suthori-
ties supporting any legal issues so raised.

(d) The claim of exemption, together with any supporting affidavit
and points and authorities, shall be filed and served on the plaintiff

not less than five (5) days before the date set for the hearing.

Comment. Section 483.350 is comparsble to subdivisions {(a), (c), (a),

and (e} of Section 483.070.
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§ b83.360. Plaintiff's notice of opposition

483.360. (a) If the defendant files and serves a claim of exemption
and the plaintiff desires to oppose the claim, he shall file and serve on
the defendant, not less than two (2) days before the date set for the
hearing, a notice of opposition to the claim of exemption, accompanied
by an affidavit supporting smy factual issues raised and points and
suthorities supporting any legal issues so raised.

{b) If the defendant files and serves & claim of exemption and
supporting affidavit as provided in Section 483,350 and the plaintiff
does not file and serve & notice of opposition as provided in this
section, {1) no writ of attachment shall be issued as to the property
claimed to be exempt and {2) if all of the property descrived in the
plaintiff*s application is claimed to be exempt, [no hearing shall be
held and] no writ of attachment shall be issued.

(c) If the plaintiff files and serves a notice of opposition to
the claim ae provided in this section, the defendant has the burden of

proving that the property is exempt from attachment.

Comment. Section 483.360 is comparable to subdivisions (f) and {(g) of

Section 483.070.
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§ 483.770. Hearing; issuance of writ

483.370. (a) The hearing shall be conducted in the manner pre-

scribed in Section 483.090.

(b) The judicial officer shall issue the writ of attachment, which
shall specify the amount to be secured by the attachment and the prop-
erty to be levied on, if he finds all of the following:

(1) A right to attach order has been issued in the action pursuant
to Article 1 {commencing with Sectien 483.010).

(2) The Qefendant has failed to prove that the property sought %o
be attached, or the portion thereof specified in the writ, is exempt

from attachment.

(3) The plaeintiff has provided the undertaking required by Chapter _

{commencing with Sectien ).

Comment. Section 483.370 incorperates the procedure provided in Section

483.090 and is otherwise comparable to Section 483.100.
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Article 3. Ex Parte Procedure for

Obtainlng Additione)l Writs

i_h83.510. _Application for additionsl writ and supporting affidavit

483.510. {a) At any time after a right to attach order and writ
of attachment have been issued under Article 1 (commencing with Section
483.010), the plaintiff may apply for an additional writ of attachment
under this article by filing an application which meets the requirements
of Section 483,320 with the court in which the action is brought.

(b) The spplication shall be accompanied by an affidavit showing

that the property sought to be atteched is not exempt from attaciment.

Comment., Article 3 (commencing with Section 483.510) provides an ex perte
procedure for the issuance of additional writs after e right to attach order
has been issued following & noticed hearing. See Comment to Section 483.310.
In contrast, Chapter 5 (commencing with Section 484.010) provides a procedure
for the ex parte issuance of both the right to attach order and a writ. Such
relief is, however, availeble only in exceptional clircumstances. See Section

L8Y4.010 and Comment thereto.



§ 483.520. Ex parte hearing; issuance of writ

483.520. fThe judicial officer shall examine the application and
supporting affidevit and shall issue the writ of attachment, which
shall specify the amount to be secured by the attachment and the
property to be levied on, if he finds all of the following:

(a) A right to attach order has been issued in the action pursuant
to Article 1 (commencing with Section 483.010).

(b) The affidavit accompanying the application shows that the
property sought to be attached is not exempt from attachment.

(c) The plaintiff has provided the undertaking required by

Chapter _ {commencing with Section _ ).

Comment. Section 483.520 is comparable to Section 483.370 except here
the determinations are made ex parte and the plaintiff must show that the
property sought to be attached is not exempt from attachment. This determina-

tion mey be subsequently challenged by the defendant. See Section 483.530.
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§ 483.530. Ex parte hearing; defendant's right to claim exemption

483.530. (&) If a writ of attachment is issued under this article,
the defendant may claim an exemption as to the property levied on by
following the procedure set f‘Ethh in Section 690.50. For this purpose,
references in Section 690.50 to "the debtor" shall be deemed references
to the defendant, and references in Section 690.50 to "the creditor"
shall be deemed references to the plaintiff.

{b) Notwithstanding subdivicion (2), a claim of exemption shall
be denied if such claim has been denied earlier in the action and there

is no substantial change in circumstances affecting such claim.

Note. It ie likely that provisions comparable to Seetion 690.50 will
be drafted for attachment. If BO, an appropriate reference will be substi-
tuted for the reference to Section 690.50.

A "Notice of Attachment" (see Section 487.020} will be served on the
defendant at or about the time his property is levied upon. The notice will
advise him of his right to make a claim of exemption where the writ has been

issued ex parte.
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CHAFTER 5. EX PARTE HEARING PRCCEDURE FOR OBTAINING

WRIT OF ATTACHMERT

Article 1. GCeneral

$ 484.010. Prerequisite of great or irreparable injury

484.010. (a) Wo right to attach order or writ of attachment may be
issued pursuant to this chapter unless it appears from facts shown by
affidavii that great or irreparsble injury would result to the plaintiff
if issuance of the order were delayed until the matter could be heard on
notice.

(b) The requirement of subdivision (&)} is satisfied if any of the
following are shown:

(1) An immediate danger that property sought to be attached would
be transferred other than in the ordinery course of business, concealed,
removed from the state, or substantially impaired in value unless the
order 1s issued without delay.

(2) A bulk sales notice has been recorded and published by the
defendant pursuant to Division 6 (commencing with Section 6101) of the
Commercial Code.

(3) An escrow has been opened pursuant to the provisions of Section
2407k of the Businese and Professions Code with respect to the sale by
the defendant of a liquor license.

(%) Any other cirecumstance showing that great or irreparable injury
would result to the plaintiff if issuance of the order were delayed until
the matter could be heard on notice.

(¢) A writ issued solely on a showing under parsgraph {2) of sub-
division (b) shall be limited to the goods covered by the bulk sales
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§ &84.010

notice or the proceeds of such goods. A writ issued solely on & showing
under paragraph (3} of subdivisicn (b) shell be limited to the proceeds

of the sale of the license.

Comment. Section 484.010 is based on former Secticn 538.5. Section 538.5

provided in part: .

338.5. Notwithstanding the provisions of Sections 538

to 5384, inclusive, the court shall, upon application by the
plaintiff, direct the immediate issuance of a writ of
attachment without anv notice of hearing (or, under
subdivision (¢ below, without any hearing) if any one or
more of the following conditions exist:
- {a) A bulk sales notice has been recorded and
published with respect to property of the defendant
pursuant to the provisions of Division 6 {commencing
with Section 6101) of the Commercial Code, such writ to
be issued upon the filing of the application provided for
in: Section 538 but to be limited to the goods covered by
the bulk sales notice; or an escrow has been opened
pursuant to the provisions of Section 24074 of the Business
and Professions Code with respect to the sale by the
defendant of a liquor license, such writ to be issued upon
the filing of the application provided for in Section 538
but to be limited to the attaching creditor’s pro rata share
of the proceeds of the sale in escrow. '

{b) The plaintiff establishes to the satisfaction of the
court that there is a substantial danger that the defendant
will transfer, other than in the ordinary course of
business, remove or conceal the property sought to be
attached, such writ to be issued upon the filing of the
application provided for in Section 538.

{¢} The notice and order issued pursuant to Section
338.1 cannot be served with the use of reasonable
diligence upon the defendant within 10 days after its
issuance and the court is satisfied that the defendant has
departed from this state or conceals himself to avoid « P
‘'service of the notice, such writ to be issued after the
expiration of such 10-day period.

{d)} The defendant is one deseribed in subdivision (d)
of Section 537.2, such writ shall be issued upon the filing
of the application provided for in Section 538. A writ of
attachment (1) which is issued under this subdivision and
levied upon property of a defendant described in
subdivision (d} of Section 537.2 but who is not describad
in subdivision {(a), (b} or (c) of Section 537.2, or (2)

. which is issued under this subdivision based upon a claim
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§ 484.010

which is not described in subdivision (a) of Section 537.1, shall be

released and discharged by the court upon motion of the defendant 1if

thg defendant files & general appearance in the action. . .

Subdivision (a) of former Section 538.5 has been replaced by the sub-
stantively similar provisions of peragraphs (2) and {3) of subdivision (b)
and subdivision (c) of Section 484.010. Subdivision {b) of former Section
538.5 is reenacted in paragraph (1) of subdivision (b) of Section 484.010.
Subdivision {c) of former Section 538.5 is not retained. Instead, paragraph
(4) of subdivision (b) of Section 484.010 provides for an alternate showing
of any circumstance that indicates that the plaintiff would suffer great or

irreparable injury if issuance of the writ were delayed@ until the wmatter

could be heard on notice.

Note. Subdivision {d) of former Section 538.5 provides for the ex parte
issuance of & writ agasinst a nonresident defendant. The Commission has deferred
consideration of whether and to what extent attachment will be permitted to }
secure jurisdiction and nonresident defendants will be treated uniquely, When
these issues have been resolved, any needed revisions will be made in this

section and elpevwhere.
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§ 48L.020. Right to claim exemption

484.020. If m writ of attachment is issued under this chapter,
the defendant mey claim an exempition as to the property levied on by
following the procedure set forth in Section 690.50. For this purpose,
references in Section 690.50 to "the debtor"” shall be deemed references
to the defendant, and references in Section 6£90.50 to "the creditor"” shall

be deemed references to the plaintiff.

Note. It 1s likely that provisions comparsble to Section 690.50 will be
drafted for attachment. If so, an appropriate reference will be substituted -

for the reference to Section 690.50.
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§ 48L.030. Setting aside right to attach order and quashing writ

484.030. (a) Any defendant whose property has been attached
pursugnt to & writ issued under this chapter may apply for an order
that the right to attach order be set aside, the writ of attachment
gquashed, and any property levied on pursuant to the writ be released.
Such application shall be made by filing with the court and serving on
the plaintiff a notice of motion.

(b) The notice of motion shall state the grounds on which the
motion is based and shall be accompanied by an affidavit supporting
any factual issues raised and points and authorities supporting any
legal issues raised. The right to attach order may not be set aside on
the ground that the plaintiff would not have suffered great or irrepa-
reble injury (within the meaning of Section 484.010) if issuance of the
order had been delayed until the matter could have been heard on notice.

{¢) 1If, at the hearing on the motion, the judicial officer deter-
mines that there is & triable issue of fact as to whether the plaintiff
is entitled to the right to sttach order, he shall hear and determine
the issue at the earliest possible time. His determination shall be
made on the basie of the pleadings and other papers in the record pro-
vided that, upon good casuse shown, he may receive and consider additional
evidence and authority produced at the hearing or he may continue the
hearing for the production of such additional evidence, oral or docu-
mentary, or the filing of other affidavite or points and suthorities.

(@) If the judicisl officer finds that the plaintiff is not entitled
to the right to attach order, he shall order the right toc attach order |
set aside, the writ of attachment quashed, and any property levied on
pursuant to the writ released.
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§ 4B4.030

(e) The hearing provided for in this section shall take precedence
over all other civil matters on the calendar of that day except older

matters of the same character.

Comment. Section 484.030 is similar in content and purpose to the last

two sentences of former Section 538.5. These sentences provided:

If a writ of attechment is issued under this subdivision and levied upon
property of a defendant who is described in subdivision (a), (b) or {c)
of Section 537.2 based upon & claim described in subdivision {(a) of Sec-
tion 537.1, the defendant may at any time after such levy, upon seven
business days' notice to the plaintiff, regquest a hearing pursuant to
Section 538.4. At such hearing, unless the court mekes the findings
required by that section for the issuasnce of & writ of atiachment, it
shall release and discharge the writ.

See also former Section 556 set forth in the Comment to Section 483.060.

Note. In view of the fact that the defendant can obtaln a release of the
attachment in any case by posting s bond, is it necessary to provide any ex
parte procedure for releasing the attachment?

Is it necessary to provide explicitly that the plaintiff mey supplement
his showing or cure asny defects at or prior to the hearing in crder to preserve
his attachment? Compare former Section 558 which provided:

558. If upon such application, it satisfactorily appears that the
writ of ettachment wae improperly or irregularly issued it must be dis-
charged; provided that such attachment shall not be discharged if at or
before the hearing of such application, the writ of attachment, or the

affidavit, or undertaking upon which such attachment was based shall be
amended and made to conform to the provisions of this chapter.
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Artiecle 2. Order Determining Right

to Attach; Issuance of Writ of Attachment

§ 48hL.210. Application for order and writ; supporting affidavit

184.210. (a) Upon the filing of the complaint or at any time there-
after, the plaintiff may apply pursuant to this article for a right to
attach order and a writ of attachment by filing an spplication for the
order and writ with the court in which the action is brought.

(b) The application shell satisfy the requirements of Section 483.020
and, in addition, shall include a statement showing that the requirement
of Section 48L.010 has been satisfied.

{c) The application shall be supported by an affidavit showing
that:

(1) The plaintiff is entitled to a judgment on the claim upon whicp
the attachment is based;

(2) The plaintiff would suffer great or irreparable injury {within
the meening of Section 4BL.0L0) if issuance of the order were delayed
until the metter could be heard on notice; and

(3) The property sought to be attached is not exempt from attach-

ment.

Comment. Section 484.210 outlines the procedure for applying ex parte
for the issuance of a writ of attachment prior to a noticed hearing on the
probable validity of the plaintiff's claim. Compare Sections 483.010-L83.030
and 483.510. See also the first peragraph of former Section 5368.5 set forth

in the Comment to Section 484.010.
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§ 48L.220. Issuance of order and writ

L84.220. (a) The Judicial officer shall examine the application
and supporting affidavit and, except as provided in Section 485.030,
shell iseue a right to attach order and writ of attechment 1f he finds
all of the following:

(1) The claim upon which the attachment is based is one upon which
an attachment may be issued.

(2) The plaintiff has established the probable validity of the
¢laim upon which the attachment is based.

(3) The attachment is not sought for & purpose other than the re-
covery on the claim upon which the attachment is based.

(4) The affidaevit accompenying the application shows that the
property scught to be attached, or the portion thereof specified in the
writ, 1s not exempt from sttachment.

{5) The plsintiff would suffer great or irreparable injury (within
the meaning of Section UBL4.010) if issuance of the order were delayed
until the matter could be heard oh notice.

(6) The pleintiff has provided the undertsking required by Chap-
ter __ (commencing with Section ).

{v) The writ of attachment shall specify the amount to be secured
by the attachment and the property to be levied on.

{(e) 1If the judicial officer finds that the mpplication and support-
ing affidavit do not satisfy the requirements of Section 48L.010, he
shall so state and deny the order. If denisl is solely on the ground
that Section 48L.010 is not satisfied, the judiciaml officer shall so
state and such denial does not preclude the plaintiff from applying for
a right to attach order and writ of attachment under Chapter 4 (commenc-
ing with Section 483.010).
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§ 48k.220

Comment. Section 4B84.220 cutlines the procedure for the ex parte
issuance of a writ of attachment prior to a noticed hearing on the probable
validity of the plaintiff's claim. Compare Sections 483.100 and 483.520.

The exception provided in subdivision (a) recognizes that the court may,
in its discretion, issue a temporery protective order in lieu of a writ of

attachment even where the requirements of this section are satiefied.

Note. Consideration should be given to providing that, notwithstanding
any contractual or stetutory provision, nc attorney’s fees or costs shall be
gllowed to the pleintiff for attorney service and costs in connection with an

application for an ex parte attechment 1f such application is deniled.



Artiele 3. Procedure for (Obtaining Additiocnal Writs

§ 484.510. Application for additional writ

484,510, At any time after a right to ettach order and writ of
attachment have been issued under Article 2 (commencing with Section
48k ,210), the plaintiff may apply for an sdditional writ of attachment
under this article by filing an epplication with the court in which the

action is brought.

Comment. Sections 484.510 through 484.530 are comparable to Section
483.516 only here the additional writ is obtained after an order to attach
has been issued ex parte and the plaintiff must show therefore that eXCEptional

clrcumstances continue his need for the ex parte issuance of a writ.
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§ UBh.520. Contents of application

48L.520. The application shall be executed under oath and shall
include all of the following:

{(a} A statement that the plaintiff has been issued a right to
attach order and writ of attachment under Article 2 {commencing with
Section 48 210) in the action.

{b) A statement of the amount the plaintiff seeks to recover from
the defendant (amount of defendant's indebtedness over and above all
claims which would diminish the amount of the plaintiff's recovery) or,
if an attachment is sought for only a part thereof, such partial amount.

(¢) A description of the property to be attached under the writ of
attachment {, including plaintiff’'s estimate of its fair market value, ]
end a statement that the plaintiff is informed and helieves that such
property ie not exempt from attachment.

(4} A statement showing that the requirement of Section 484.010

has been satisfied.

Comment. See Comment to Section 484.510.
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§ 484.530. Supporting affidavit

484.530. The application shall be supported by an affidavit
showing that (a) the plaintiff would suffer great or irreparable
injury (within the meaning of Section 484.010) if issuance of the
order were delayed until the matter could be heard on notice and

(b} the property sought to be attached is not exempt from attachment.

Comment. See Comment to Section 484.510.
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§ L84.540. Issuance of writ

484,540, The judicial officer shall examine the application and
supporting affidavit and shall issue the writ of attachment, which
shall specify the amount to be secured by the attachment and the
property to be .levied on, if he finds all of the following:

(a) A right to attach order has been issued in the action pursuant
to Article 2 (commencing with Section 484.210).

{(b) The affidavit accompanying the application shows that the
property sought to be attached, or the portion thereof specified in
the writ, is not exempt. from attachment.

{c} The plaintiff would suffer great or irreparable injury
(within the meaning of Section 484.010) if issuance of the order were
delayed until the matter could be heard on notice.

(d) The plaintiff has provided the undertaking required by

Chapter _ (commencing the Section ).

Comment. Section 48L.540 is comparable to Section 483.520 except
here the court must make a finding that great or irreparable injury would
result to the plaintiff if issuance of the order were delayed until the matter

could be heard on notice. See Comment to Section 484.510.
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CHAPTER 6. PREAEARING PROTECTIVE ORDER

§ 485.010. Application for temporary protective order; Bupporting_gffidavit

485.010 (a) At the time of applying for a right to attach order
under Chapter 4 (commencing with Section 483.010), the plaintiff may
apply pursuant to this chapter for a tempecrary protective order by
filing an appiication for the order with the court in which the action
is brought.

{b) The application shall siate what relief is requested and
gshall be supported by an affidavit showing that the plaintiff will
suffer great or irreparable injury (within the meaning of Section

4184.010) if the temporary protective order is not issued.

Comment. Section 485.010 replaces former Section 538.1. Section
538.1 provided in part:

538.1. The court or & commissioner thereof, if satisfied
that the affidavits submitted by the plaintiff pursuant to
Section 538 have established a prima facle case and that the
action is one in which an attachment is properly issuable under
the provisions of this chapter, shall issue without any prior
notice to the defendant a . . . temporary restraining order con-
forming to the provisions of Section . . . 538.3 for service upon
the defendant.

* * * * *

In contrast to former Section 538.1 which provided for the issuance of
a temporary restraining order as a matter of right in every case, Secticn
485.010 requires the plaintiff to apply for relief and show that such relief
is required to avoid great or irreparable injury to him.

The application required by this section will accompany that required
by Section 483.020, thus permitting the court to make the determinations

required by Section 485.020-
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§ 485.010
Sections 485.010 and 485.020 provide for the situation where the
plaintiff initially requests the relief afforded. A temporary protective
order mey alsc be issued on the court's own motion in lieu of the ex parte

issuance of a writ of attachment pursuant to Section 485.030.
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§ 485.020. Ex parte hearing; issuance of order

485.020. The judicial officer shall examine the applicationm,
supporting affidavit, and other papers on record and shall issue &
temporary protective order if he finds all of the following:

(a) The claim upon which the application for attachment is
based 1s one upon which an attachment may be issued.

(b) The plaintiff has shown that he is entitled to a judgment
in the sction on the claim upon which the application for the attach-
ment is based.

{c) The order is not sought for & purpose other than the
recovery upon the claim upon which the application for the attachment
is hased.

(d) The plaintiff has shown that he will suffer great or irrep-
arable injury {within the meaning of Section 484.010) if the tem-
porary protective order is not issued.

{e) The plaintiff has provided the undertaking required by

Chapter ___(cammencing with Section ).

Comment. BSection 485.020 provides for an ex parte determinstion of the
right to a temporary protective order. However, as under present practice,
the court may require the plalntiff to give informal notice to the defendant

or his attorney. BSee also Comment to Section 485.010.



§ 485.030. Issuance of temporary protective order in lieu of writ of attachment

485.030. (a) In any case where the plaintiff has applied for a
right to attach order and writ of attachment under Chapter 5 (commencing
with Section 484.010), the judiciél officer may in his discretion deny _
the application for the order and writ and issue instead & temporary
protective order under this chapter if he determines that the require-
ments of Section 485.220 are satisfied but that the issuance of the
temporary protective order instead of the right to atﬁach order and
writ would be in the interest of justice and equity to the parties,
téking into account the effect of issuing a writ of attachment ex parte
on the defendant, the effect on the plaintiff of lssuing the order
instead of the writ, and other factors that bear on eguity and justice
under the circumstances of the particular case.

(b) TIFf the judicial officer issues a temporary protective order
under this section, the plaintiff's application for a right to attach
order and vwrit shall be treated &s an application for a right to attach

order and writ under Chapter 4 {commencing with Section 483.010).

Comment. Section 485.030 has no counterpart under former law. See

Comment to Section 485.010.

Note. Subdivision (b) is intended merely to preserve a concept.
The staff doubts that, proceduraslly, this section caBn be self-executing

asg presently stated.
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§ 185.040. Contents of temporary protective order; general limitation

485.040. The temporary protective order issued under this
chapter shall contain such provisions as the judicial officer

determines are appropriate under the circumstances of the par-

ticular case.

Comment. Section 485.040 had no counterpart under the former law.
This section impliedly directs the court to consider what provisions in

the temporary protective order would be fair and equitable.



§ 485.050. Contents of temporary restraining order; transfers in the
ordinary course of business

485.050. {(a) Except as otherwise provided in Sections 485.040
and 485.060, the temporary protective order may prohibit any transfer
by the defendant of any of his property in this state subject to the
levy of a writ of attachment, otherwise than in the ordinary course
of business.

(b) wWithout limiting the generality of the phrase "otherwise
than in the ordinary course of business," the payment by the defend-
ant of an antecedent debt shall not be considered in the ordinary

course of business wilthin the meaning of this section.

Comment. Section 485.050 is based on a comparable provision in former

Section 538.3. Section 538.3 provided in part:
538.3. The temporary restraining order issued pursuant to

Section 538.1 shall prohibit prior to the hearing any transfer by

the defendant of any of his property in this state subject to the

levy of a writ of attachment, otherwise than in the ordinary course

of business . . . . Without limiting the generality of the phrase

"not in the ordinary course of business," the payment by the defend-

ant of an antecedent debt shall not be considered in the ordinary

course of business within the meaning of this section.
Exceptions similar to those provided by Section 485.060 were also provided
by Section 538.3. See Comment to Section 485.060. However, Section 485,050
merely authorizes the lssuance of an order prohibiting transfers where
appropriate (see Section 485.040); former Section 538.3 seemed to require

the issuance of an order prcohibiting transfers.
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§ 485.060. Contents of temporary restraining order; deposit accounts

485,060, HNotwithstanding Section 485.050, the temporary pro-
tective order issued under this chapter shall permit the defendant
to issue any number of checks:

(a) In an aggregate amount of not less than one thousand dollars
{$1,000) against any of his deposit accounts in this state for any
purpose.

(b) In any amount so long as the aggregate amount remaining
on deposlt in this stete is more than the amount of the plaintiff's
claim.

(c) 1In payment of any payroll expense (including taxes and pre-
miums for workmen's compensation and unemployment insurance) falling
due in the regular course after the service of the temporary protec-
tive order and prior to the levy of a writ of atiachment.

{(d) In payment for goods thereafter delivered to the defendant
C.0.D, for use in his trade or business.

(e) In payment of taxes if penalties will accrue for any delay
in peyment.

(f) In payment of reascnable legal fees and reasonable costs
and expenses requlred for the representation of the defendant in the

action.

Comment. Section 485.060 is based on comparable provisions in former
Section 538.3. Section 538.3 provided in part:

538.3. The temporary restraining order issued
pursuant to Section 538.1 shall prohibit prior to the
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§ 485.060

hearing any transfer by the defendant of any of his
property in this state subject to the levy of a writ of
attachment, otherwise than in the ordinary course of -
business, and the issuance by the defendant of any checks
in excess of an aggregate of one thousand doliars (81,000}
against any of his bank accounts in this state to withdraw
any sums subject to such levy, which would reduce the
aggregate amount remaining on deposit to less than the
amount of the plaintiff's claim, and the openi of any
new bank acdounts by the defendant. Without imiting
‘the generality of the phrase “not in the ordinary course
of business”, the. payment by the defendant of an
antecedent debt shall not be considered in the ordinary
course of business within the meaning.of this section.
- Notwithstanding the foregoing, checks may be-issued by
the defendant for any of the following purposes: :
- {a) To cover any payrolls {including all fringe
benefits and” withholding taxes) falling due in the
regular course after the service of the temporary
"~ restraining order and prior to the levy of a writ of
attachment, but not exceeding the amount of three
hundred dollars ($300) per week for any individual
employee.. : ' .
{(b) In payment for goods thereafter delivered to the
defendant C.O.D. for use in his trade or business.
“{c) In payment of taxes if penalties will accrue for
any delay in payment.
" {d) In payment of legal fees for the representation
of the defendant in the action.

* #* * #* *
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§ 485.070. Persons bound by temporary protective order

485.070. Except as otherwise provided by Section 485.110, a
temporary protective order issued under this chapter binds only the

defendant.

Comment. Section 485.070 greatly expands the coverage of a provision

in former Section 538.1. Section 538.1 provided in part:
538.1. . . . Neither notice of the restraining order issued
pursuant to this section nor service of a copy thereof upon any

bank shall reguire any bank to observe the terms of the restraining
order.

Section 4B5.070 does not affect any other provisions of law such as,
for example, the law relating to fraudulent conveyances. See Civil Code

8§ 3439-3440.1.
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§ 485.080. Service on defendant

485.080. The temporary protective order shall be served on the

defendant together with the documents referred to in Section 483.040.
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§ 485.090., Expiration of order

485.090. Except as otherwise provided in Section 485.110, the
temporary protective order shall expire at the earliest of the follow-
ing times:

(a) Thirty days after the service of the order.

(v} As to specific property described in the order, when a levy
of attachment upon that property is mede by the plaintiff.

(c) Vhen the defendant provides an undertaking pursuant to
Chapter _  in the amount of plaintiff's claim as security for the pay-

ment of any judgment recovered by the plaintiff.

Comment. Section h85,090 is based con & comparable provision in former

Section 538.3. Section 538.3 provided in part:

538.3. . . . The temporary restraining order shall expire by
its terms unless a writ of attachment is issued and levied within
30 days after the service of the order or if the defendant gives
an undertaking as provided in Section 555 in the amount of plaintiff's
cleim as security for the payment of any judgment recovered by the
plaintiff,
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§.485.100. Modification or vacation of order on defendant's application

485.100. Upon ex parte application of the defendant or, if
the judicial officer so orders, after a noticed hearing, the judicial
officer may modify or vacate the temporary protective order if he
determines that such action would be in the interest of justice and
equity to the parties, taking into account the effect on the defend-
ant of the continuance of the original order, the effect on the plaintiff

of mpdifying or vacating the order, and any other factors.

Comment. Bection 485.100 expands a comparable provision in former
Section 538.3. Section 538.3 provided in part:

538.3. . . . The restraining order shall be vacated by the court
upon ex parte application by the defendant if the court is satisfied
that there is no danger that sufficilent property of the defendant to
secure the plaintiff's claim will not be available and subject to the
levy of a writ of attachment, if one is directed to be issued at the
hearing provided for in Section 538.4.
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§ 485.110. Lien

485.110. (a) The service upon the defendant of & temporary
protective order pursuant to Section 485.080 creates & lien upon
such property, or the proceeds thereof, which is described in the
order and which 1s subject to the levy of a writ of attachment pur-
suant to this title and owned by him at the time of such service.
The lien is not valid as against a bona fide purchaser or encumbrancer
for present value or a transferee in the ordinary course of business.

(b) The lien terminates 30 days after the service of the order
upon the defendant except with respect to property upon which a writ
of attachment issued upon application of the plaintiff has been levied
during that period. The levy of a writ of attachment shall perfect
the lien created by the service of the temporary protective order
[against all persons other than a bona fide purchaser or encumbrancer
for present value or a transferee in the ordinary course of business].

{c) Upon the filing by the defendant of a proceeding under the
National Bankruptcy Act or the making by the defendsnt of a general
assignment for the benefit of creditors, the lien terminates with
respect to all property upon which a writ of attachment has not been

levied prior to such event.

Comment. Section 485.110 1s based on former Section 542b. Section

542b provided:
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§ 485.110

542b. The sérviceubon the defendant of 2 notice and
order pursuant to Section 538.2 creates a lien upon all of
his personal property subject to the levy of a writ of
. attachment pursuant to this chapter and owned by him
- at the time of such service or the proceeds thereof. Such
lien, however, shall not be valid as against s bona fide
- purchaser or encumbrancer for present value or a
. transferee in the ordinary course of business. Such lien
- snall terminate 30 days after the service of the notice and
order upon the defendant; except with respect to
property upon which a writ of attachment has been
levied during that period and upon the filing by the
defendant of a proceeding under the National
. Bankruptcy Act or the making by the defendant of a
* general assignment for the benefit of creditors, such lien
shall terminate with respect to all property upon which
- a writ of attachment has not been levied prior to such
- event. The levy of & writ of attachment shall perfect the
lien created by the service of the notice and order against
“a bona fide purchaser ‘and a transferee in the ordinary
" course of business and the levy of a writ of attachment in
those cases where it is not preceded by the service of a .
notice and order shall create a lien upon the property
- levied upon which is valid against all third persons.

Note. The material in brackets in subdivision (b) seems

unnecessary. ‘The lien could not be perfected agalnst persons

pot affected by the order but the extra phrage may help to

clarify the change (1) mede from former Section 5L42b.

”

-
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CHAPTER 7. PROFPERTY SUBJECT TO ATTACHMENT

§ 486.010. Property subject to attachment

L86.010. Only the following property of the defendant shall be
subject to attachment:

[{a) All corporate property.

(b) All partnership property.

(¢) With respect to individusals engaged in a trade or business,
all of the following:]

{1) Accounts receivable, chattel paper, and choses in action
except any such individual claim with & principal balance of less than
one hundred fifty dollers ($150).

{2) Deposit accounts, except the first one thousand dollars ($l,009}
deposited in any single financial institution or branch thereof; provideg,
however, 1f the defendant has more than one deposit account, & Judicial
officer, upon application of the plaintiff, mey direct that the writ of
attachment be levied on balances of less than one thousand dollers
($1,000) if an eggregate of one thousand dollars ($1,000) in all such
accounts remains free of levy.

(3) Equipment.

(4} Farm products.

(5) Inventory.
((6) Judgments arising out of any trade or business.)

(7) Negotiable instruments [and money].
(8) Real property.

(9) Securities.

Comment. BSection 486.010 is substantially the seame as former Section

237.3. Section 537.3 provided:
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§ 486.010

537.3. The property referred to in Section 337 is the
following property nut exempt from execution (without
regard to whether a clhim of exemption shall be filedi:

ia) With respect to corporations and partnerships
referred to in subdivisions () and (b} of Section 537.2, all
corporate property and all purtnership property.

o by With  respeet to individuals referred 1o in
subdivision ¢ of Section 537.2 alf of the following:

{1y Inventory. _

(9} Accounts. contract rights, chattel paper, and
general intangibles consisting of any right to payment
of money {exclusive of those referred to in paragraph
(3) of this subdivision}, except any such individual
claim with a principal balance of less thun one hundred
filty dollars -{$150}. {

{31 Bank accounts and other deposit accounts,
except the first one thousand dollars ($1,000) balunce
in any single bunk or branch bank (but, if the
defendant has accounts in more than one bank or -

branch bank, the court, upon application of the

plaintiff at the hearing provided for in Section 538.4,

may direct thut the writ be levied on balances of less

than one thousand dollars {1,000} in a given bank or
branch bank if an aggregate of one thousand dollars

($1,000) in ali such accounts remains free of the levy).

{4) Securities. -

(5) Equipment.

{6) Real estate, including any leasehold estate with
an unexpired term of one year or more.

The court, however, upon application of the defendant at
the hearing provided for in Section 538.4 or at any time
thereafter upon five days’ notice to the plaintiff, shall
exclude from the effect of the levy or release from the
“levy, as the case may be, any of the foregoing property
which the court finds is necessary for the support of the
defendant and his famnily after taking into consideration
all of his other income and assets not subject to levy or not
levied upon. :

The terms used in this subdivision which are defined in
~ the Commercial Code shall have the meanings therein
specified. :

{c) With respect to a defendant referred to in
subdivision (d) of Section 537.2, all property of the
defendant.
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§ 486.010

Section 486.010 is subject to the exception that property exempt from
execution as well as property necessary for the support of the defendant
and his family shall not be subject to attachment. See Section L4B86.020.
Compare the introductory paragraph of former Section 537.3 and the next to
last paragraph of subdivision (b} of that section.

Subdivisions (a} snd (b) are substantively the ssme as subdivision (a) of
former Section 537.3.

Subdivision (¢} is substantially the same as subdivision {b) of former
Section 537.3. BSome of the terms have been changed, but their meaning is
still substantially the same. Farm products and negotiable instruments were
apparently not always subject to levy under former Section 537.3 because
neither were listed under subdivision (b) of Section 537.3. See Com. Code
§§ 9106 ("general intangibles" does not include instruments), 9109 ("inventory"
does not include ferm products). Both bave been listed under subdivision (e)

of Sectiocn 486.010.

Note. Subdivision {c)} of former Section 537.3 has been deleted. The
Commission has deferred consideration of whether and to what extent attachment
will be permitied to secure jurisdiction and nonresident defendants will be
treated uniquely. When these issues have been resoclved, any needed revisions
will be made in this section and elsewhere.

The staff has bracketed subdivieions {a)} and (b) and the introductory
portion of subdivision (c). It seems to us that corporetions and partnerships
could be treated the same as individusls under this section. The list of
property subject to attachment might need to be expanded (5;54, licenses), but

we see no reason to treat businesses conducted in differeant forms differentiy.
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§ LB6.020. Property exempt from attachment

486.020. Notwithstanding Section 486.010, the following property
shall be exempt from levy of attachment:

{a) All property exempt from execution.

(b) All property not otherwise exempt from attachment which ie
necessary for the support of an individual defendant and members of his

household when a proper claim for the same is made by the defendant.

Comment. Section 486.020 is substantively the same as the first paragraph
of Section 537.3 and the next to last peragraph of subdivision (b) of that
section. See Comment to Section 486.010.

Subdivision {a) embraces not only the exemptions provided in the 690
series of the Code of Civil Procedure but also homesteads, spendthrift trusts,
and any other special exemptions provided in other codes.

Subdivision {b) provides an additional claimed exemption available to

an individusl defendant upon a showing of need.

Note. The staff is concerned that Sections 486.010 and 486.020 together
with the method of levy provisions still do not satisfy the Randone require-
ment that necessities of life be automatically exempt from gseizure(?) until
the actual velidity of the plaintiff's claim has been determined. This draft
goes a substantial way towards satisfying that requirement by generally sube
Jecting only business property to levy, by providing & nomseizure Form of levy
in many circumstances, and by providing a claimed exemption for necessaries
which will be availlable prior to levy in all but exceptional circumstances.
Nevertheless, it is apparent that the scheme does not satisfy a strict, literal
application of Rendone, expecislly for the defendant doing business in a cor-

yorate or partnership form.
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CHAPTER 8. LEVY PFROCEDURES; LIEN OF ATTACHMENT;
MANAGEMENT AND DISPOSITION OF ATTACHED PROPERTY

Article 1. General Provisions

§ 487.010. Writ of attachment

487.010. The "Writ of Attachment" shall identify the defendant
whose property is to be attached and the properiy or interest therein
to be levied upon. The description of such property may be set forth

in the writ or in a separste statement attached to and incorporated by

the writ.

Comment. Section 487.010 requires the writ of attachment to identify
the defendant and the property sought to be attached. The description of the
property was formerly provided in the instructions to the sheriff. See the
first paragraph of Section 542 set forth in the Comment to Section . 487.030.
However, under the procedures provided here, the issue of what property may
be attached is always subject to a prior review by & Jjudicial officer.
Accordingly, it is feasible and desirable to have the writ itself identify
the property that that officer has determined should be attached. This
should help to avoid discrepancies between what the court has determined may

be attached and what the sheriff eventually attaches.
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§ 487.020. Notice of attachment

| h87.020f- The "Notice of Attachment" shall inform the person who
is served with the attachment of: {a) the capacity in which he has been
served; (b) the specific property in his possession which is sought to
be attashed; (c) his rights under the attachment, including the right
to -make a third-party cleim pursuant to Section 689; and (d) his duties

under the attachment.

Comment. Section U87.020 had no counterpart under former law. The
form of the "Notice of Attachment" was not prescribed by statute. Section
487.020 provides general guidance to the Judicial Council as to certain
mztters which should be included in the notice of attachment. See Section
481.030 (Judicial Council to prescribe form of notices and other documents

used under this title).
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§ 487.030. levying officer shall promptly comply with writ

tion

part:

k87.030. (a) A writ of mttachment shall be directed to a levy-~
ing officer in the county in which property of the defemdant described
in the writ is located.

(b} Upon the receipt of written instructions from the plaintiff,
the levying officer to whom the writ is directed and delivered shall

execute the same without deley in the manner provided in this chanter.

Comment. Subdivision {a) of Section 487.030 is based on the first porw

of the first sentence of former Section 540. Section 540 provided in

540. The writ must be directed to the sheriff, or & constable,
or marshal of any county in which property of such defendant may be,
and must require him to attach and safely keep all of the property
of such defendant within his county not exempt from attachment, or
so0 much of the property of such defendant as may be sufficilent to
satisfy the plaintiff's demand against such defendant .

Subdivision (b) of Section 487.030 incorporates the substance of the

introductory paragraph of former Section 542. This paragraph provided as

follows:

542. The sheriff, constable, or marshal, to whom the writ is
directed and delivered, must, upon receipt of instructions in writing,
signed by the plaintiff or his attorney of record, and conteining a
description of the property, and in the case of real property or growing
crops the name of the record owner of the real property to be attached,
or upon which the crops are growing, execute the same without delay, and
if the undertaking mentioned in section 540 of this code be not given,
as foliows . . .

See also former Section 543 which provided in part:

543. Upon receiving informmtion in writing from the plaintiff or
his attorney, that any person has in his possession, or under his con-
trol, any credits or other personal property belonging to the defendant,
or owes any debt to the defendant, the sheriff, constable, or marshal
shall serve upon such person a copy of the writ, and & notice that such
credits, or other property or debts, as the case may be, are attacned
in pursuance of such writ
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§ 487.040. Manner or service of writ and notice of attachment

487.0L0. (a) Service of a writ and a notice of attachment upon
(1) a vank, (2) a savings and loan association, (3) a credit union, (4) a
title insurance company or underwritten title company (as defined in Sec;
tion 12402 of the Insurance Code), or (5) an industrial losn company (as;
defined in Section 18003 of the Financial Code) shall be made at the office
or branch thereof which has sctual possession of the property levied upoé
or at which the deposit account levied upon is carried and shall be made{
upon the officer, manager, or cother berson in charge of such office or |
branch at the time of service.

(b) Except as provided in subdivieion (a), service of a writ and a
notice of attachment shall be mede upon the person upon whom summons may

be served.

Comment. Section 487,040 provides for the manner of service of a writ
and a notice of attachment. Subdivision (&) is based on the last sentence of
subdivision (5) of former Section 542. This sentence read ss follows:

However, debts owing to the defendant by any of the following finencial
instituticns: (a) banks; (b) savings and lcan associations; (c) title
insurance companies or underwritten title compenies (as defined in Sec-
tion 12402 of the Insurance Code); (d) industrial loan companies (ag
defined in Section 18003 of the Financial Code), maintaining branch
offices, or credits or other personsl property whether or not the same

is capable of manual delivery, belonging to the defendant and in the
possession of or under the control of such finsncial institution shall

be attached by leaving = copy of the writ and the notice, together with

& copy of the complaint if required hereunder, with the manager or other
officer of such financial institution at the office or branch thereof at
which the account evidencing such indebtedness of the defendant is carried,
or at which such financial institution has credits or other personal prope
erty belonging to the defendant in its possession or under its control;

and no attachment shall be effective ag to any debt owing by such financial
institution if the account evidencing such indebtedness is carried at an
office or branch thereof not so served, or as to any credits or other
personal property in its possession or under its control at any office

or branch thereof not so served.

Subdivision (b) is new. The former law provided no general direction asg
to the manner of service of the writ. But see Tirst sentence of subdivision (5)
of former Section 542. Subdivision {b) incorporates the provisions of Sec-

tions 416.10 through 416.90.
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§ 487,050, Prerequisites to the seizure of property under a levy of attachment

487.050. As a prerequisite to the taking of property by the levy-
ing officer under this chapter, whether by keeper or otherwise, the
prlaintiff shall be required to deposit with the levying officer a sum
of money sufficient to pay the expenses of taking and keeping safely such
property for a period of not to exceed fifteen {15) days. In the event that
further detention of the property is required, the levying officer shall,
from time to time, make written demand upon the plaintiff or his atiorney
for further deposits to cover estimated expenses for periods not to exceed
ninety (90) days each. Such demand shall by served as provided in Section
1011 or by depositing such notice in the post office in a sealed envelope,
as first-class registered mail, postage prepaid, addressed to the person
on whom it is served at his last known office or place of residence. 1In
the event that the woney so demanded is not paid, the levying officer

shall release the property to the defendant in the manner provided in

[Section 1.

Comment, Section L87.050 is substantively similar to the first four

sentences of subdivision 4 of .formed: Seotion 542. These sentences provide:

L4, 1In cases where the sheriff, constable, or marshal is instructed
to take into possession personal property capable of manual delivery,
whether the same is to be placed in a warehouse or in custody of a keeper,
the sheriff, constable or marshal shall require, as a prerequisite to the
taking of such property, that in addition to written instructions the
pleintiff or his attorney of record deposit with the sheriff, constable
or marshal, & sum of money sufficient to pay the expenses of taking and
keeping safely said property for a period not to exceed 15 days. 1In the
event that a further detention of said property is required, the sheriff,
constable or marshal must, from time to time, make written demand vpon
the plaintiff or his attorney for further deposits to cover estimated ex-
prenses for periods not to exceed five days each. Such demand must be
served a3 provided in Sectien 1011 of this cede, or by depositing such
notice in the post office in s gealed envelope, as first-class registered
meil, postage prepaid, addressed to the person on whom it is served at
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§ 487.050

his last known office or place of residence., In the event that the
money so demanded is not paid, the sheriff, constable or marshal shall
release the property to the person or persons from whom the same was

teken. . . .
Section 487.050, however, gives the levying officer authority to demand addi-
tional deposits for expenses {after the first 15 days) for 90 days rather
than the present five days provided by subdivision 4. There was no reason to
have such a short period after it had become apparent that the property would
probably be held for substantial periods pending @ final determiration in the

gction.
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§ 487.060. Limitations on liability of levying officer

4L87.060. (a) There shall be no liability upon the part of the
levying officer to take or hold personal property unless the rlaintiff
has fully complied with the provisions of Section 487.050.

(b) There shall be no liability upon the part of the levying of-
ficer either to the plaintiff or the defendant for loss by fire, theft,
injury, or damage of any kind to personal property while in the POSSES=
sion of the levying officer either in = warehouse or in the custody of
8 keeper or en route to or from a warehouse unless the levying officer

is negligent in his care or handling of the property.

Comment. Section 487.060 is substantively identical to the last two

sentences of former subdivision 4 of Section 542. These sentences provided:

4. . . . There shall be no liability upon the part of the sheriff,
constable or marshal to take or hold personal property unless the pro-
visions of this section [-- Section 487.050] shall have been fully com-
plied with. There shall be no liability upon the part of the sheriff,
constable or marshal, either to the plaintiff or the defendant for loss
by fire, theft, injury or damage of any kind to perscnal property cap-
able of menuel delivery while in the possession of the sheriff, constable
or marshal either in a warehouse or in the custody of a keeper or en
route to or from & wareshouse unless the sheriff, constable or marshal
shell be negligent in his cere or handling of the property.

. Note, It is anticipated that this section will be substantielly revised
in connection with the provisions relating to the levying officer’s duties
and responsibilities regarding the management and disposition of attached

property.
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§ 487.070. Return of writ; inventory

487.070. (a) The levying officer shall return the writ to the
clerk of the court from which the writ issued with 8 certificate of
his proceedings endorsed thereon or attached thereto. Such return
shall be made promptly after service and in no event later than sixty
(60) days after the officer receives the writ.

(b) The levying officer shall make a full inventory of property

attached and return such inventory with the writ.

Comment. Subdivision (a) of Section 4B87.070 is based on a portion of

former Section 559. Section 559 provided:

559. The sheriff, constable, or marshal must return the writ of
attachment with the summons, if issued at the same time, and may return
it separately from the summons if issued at a2 later time. The writ of
attachment must be returned forthwith after levy and service in accord-
ance with the instructions given to the officer at the time such writ
or writ and summons are delivered to him, but in no event later than 30
days after its receipt, with a certificate of his proceedings endorsed
thereon or attached thereto, together with the undertaking given under
the provisions of Section 540 of this code to prevent or release the
levy of the attachment, to the clerk of the court from which sgaid writ
of attachment was issued, except that if cash has been deposited with
such levying officer in lieu of an undertaking as permitted by Section
540 of this code, such cash shall be retained in such levying officer's
trust fund, and whenever an order has been made discharging or releasing
an attachment upon real property, a certified copy of such order may be
recorded in the offices of the county recorders in which the notices of
attachment have been recorded, and be indexed in like manner.

The provisions in Section 559 relating to the defendant's undertaking in lieu

of attachment have been replaced by | J.

Subdivision {b) is based on the first sentence of former Section Si6.

Section 546 provided:
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§ 487.070

546. The officer levying the attachment must make & full inven-
tory of the property attached, and return the same with the writ. To
enable him to make such return as to debts and credits attached and
other perscnal property not in the possession of the defendant, he must
request, at the time of service, the party owing the debt or having the
credit or other personal property belonging to the defendant to give
him a memorandum, stating the amount and description of each, within 10
days after such service; and if such memorandum be refused, he must re-
turn the fact of such refusal with the writ. The party refusing to
give the memorandum within the time specified may be required to pay
the costs of any proceedings taken for the purpose of obtaining infor
matlion respecting the amounts and description of such debts or credits
or other personal property.

The last two sentences of former Section 546 have been replaced by subdivision

{d) of Section 487.330.
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§ 487.080. Third-party claims to attached property

487.080. A third person shall claim an interest in property at-
tached in the manner provided for third-party claims after levy under

execution.

Comment. Section 487.080 restates the substance of former Section 549.

Section 549 providea:

549. In cases where a third person claims, as his property, any
personal property attached, the rules and proceedings applicable in
cases of third party claims after levy under execution shall apply.

Both sections incorporate the procedures provided by Section 689,

Note. We do, however, plan to make significant changes in the procedures

provided by Section 689.
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Article 2. Method of Levy on Particular

Types of Property

§ L4B87.310. Real property

487.310. (&} 7o attach an interest in real property, the levying
officer shall record with the office of the county recorder of the

county where the property is located a copy of the writ and the notice
of attachment.

(b) Where, on the date of recording, the property stands in the
name of & third person, either alone or together with the defendant, the
recorder shall index such attachment when recorded in the nawes of both
the defendant and such third person.

(¢) Promptly after recordation and in no event more than [ ( )]
days after the date of recording, the levying officer shall serve the
defendant and any third person in whose name the property stands on such
date with a copy of the writ and the notice. [Where such service is not
made, the plaintiff shall be subject to liabillty to such third perscn
for any pecuniary damage caused to such person by the attachment upon a
showing that, at the time of the attachment, the defendant had no interegt

in the property attached.]

Comment. Section U487.310 provides the method by which real property is
attached., This section is based on subdivisions 1 and 2 of former Section 5&5,
These subdivisions provided as -follows: |

542, . . . . 1. Real property, standing upon the records of the
county in the name of the defendant, must be attached, by reccrding

with the recorder of the county & copy of the writ, together with a
description of the property attached, and a notice that it is attached,
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§ 487.310

and by serving an occupant of the property, if there ls one upon the
property at the time service is attempted, with a similar copy of the
writ, description and notice, or if there is no occupant then on the
property, then, by posting the same in a conspicuous place on the
property attached. Service upon the occupant may be made by lcaving
said copy of the writ, description and notice with the occupant
personally, or, in his absence, with any person, of suitable age and
discretion, found upon the property at the time service therecof is
attempted and who is either an employee or agent of such ocgupant or a
member of his family or household. Where the property described in
the notice consists of more than one distinet lot, parcel or govern-
mentel subdivision and any of such lots, percels, or governmental sub-
divisions lie with relation to any of the others so as to form one or
more continuous, unbroken tracts, cne service or posting need be made
a5 to each such continuous, unbroken tract.

* * * * * *

2. Real property, or any interest therein, belonging to the
defendant, and held by any other persom, or standing on the records
of the county in the name of any other person, must be attached in the
game manner as is real property standing upon the records of the county
in the name of the defendant by the provisions of subdivision 1 of this
gection and the notice of attachment shall state that the real property
therein deseribed, and sny interest of the defendant therein held by or
standing on the records of the county in the name of such other person
(naming him}, are attached. In eddition, a similer copy of the writ,
description and notice shall be delivered to such cther person, or hie
agent, if known and within the county, or left at the residence of
either, if within the county. The recorder must index such attachment
when recorded, in the names, both of the defendant and of the person
by whom the property is held or in whose name it stands of record.

Section 487.310 eliminates the requirement of service on an occupant or
posting as an element of & proper levy. Compare former Section 542(1) and (2}.

See Schwartz v. Cowell, 71 Cal. 306, 12 P. 252 (1886); Clark v. Andrews, 109 Cal.

App.2d 193, 240 P.2d 330 (1952); Alpha Stores, Ltd. v. You Bet Mining Co.,

18 Cal. App.2d 252, P. (1937). Service on an occupant has been elimi-
nated because at best it was an indirect means of giving notice to the owners
of the property and at worst it could cause undue worry and inconvenience to

a person (e.g., lessee) whose possession will not be disturbed. Service is
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§ 487.310 .

8till required upon the defendant and wupon any third person in whose name
the property stands of record on the date of levy, but such service is not a
condition of a valid levy. [Subdivision (c) does, however, provide strict
liability for any pecuniary damage caused to a third person by the sttachment

if such person is not properly served within the prescribed time.]

Note. Should the service required by subdivision {e¢) be mede by the
rlaintiff? It is not an element of the levy and only the plaintiff is subject
to liability if such service is not made. The provision for service oh the
defendant is directory only; no sanction is provided for a failure to serve.
Should a sanction be provided? If so, what should the sanction be? It should
be noted that, in most situations, levy will follow & noticed hearing; even
where levy does not follow a noticed hearing, no seizure of property is

involved here.
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§ b487.320. Tangible personal property in the possession of the defendant

%87.320. (a) Except as otherwise provided by this article to
attach tangible personal property in the possession of the defendant,
the levying officer shall take such property into custody.

(b) At the time of levy, the levying officer shall serve the

defendant with & copy of the writ and the notice of attachment.

Comment. Section 487.320 provides the general method by which tangible
personal property in the possession of the defendant is attached. This sec-
tion is based on subdivision 3 of former Section 542 which rrovided in part:
"3. Personal property, capable of manusl delivery, in the possession of the

1
.

defendant, must be attached by taking it into custody . Former law

distinguished between property caspable and property not capable of menual
delivery. As to the latter, subdivision 5 provided in part:

[Plersonal property not capable of manual delivery shall be attached

by leaving with the [person] . . . haeving in his possession, or under
his control, such . . . personal property . . . , & copy of the writ,
and . . . & notice that the . . . personal property in his possession,

or under his control, belonging to the defendant, [is] attached in
pursuance of such writ.

It was held that this provision authorized levy by notice even on the defendant
where property was not reasonably capable of being moved. See Ramventas v.
Green, 57 Cal. 254 {1881)(growing crops prior to the enactment of a specific

provision dealing with such property); Irilarry v. Byers, 84 Cal. App. 28,

— P. ___ (1927)(steam shovel). Apparently under former law, the plaintiff
determined which class of property the particular asset fell into and instructed
the sheriff accordingly. If his determination was wrong, the attachment was
invalid. The major difficulty with that scheme was that, where levy wes
properly made by notice alone, the protection for subseguent transferees of
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the property was inedequate. In place of this, Section 87.320 provides for
levy by custody {whether by keeper or storage) subject to certain broad

exceptions provided by other sections. See Sections 487.340 (growing crops),
b87.350 {equipment), 487.360 (moctor vehicles), 487.370 (business inventory).
Levy by seizure,while sometimes more expensive for the parties to the action,

eliminates any ambiguity and protects innocent transferees.

Note. ©Should we provide scme general relief for property which can be
adeguately attached by notice alone?

Subdivision 3 of Section 542 provides in part:

When the persconal property 1s used as a dwelling, such as a housetrailer,

mobilehome, or boat, the same is to be attached by placing a keeper in

charge of the property, at plaintiff's expense, for at least two {2) days.

At the expiration of said period the officer shall remove 1its occupants,

and teke the property into his immediate custody, unless other disposltien

is made by the court or the parties to the action.
This material has not been retained. The staff believes that the property
described in this provision is no longer subject to levy (see Chapter 7);
hence, this special levy procedure is no longer necessary.

Section 487.320 has & rather limited application now. Chapter T sub-
stantially limits the types of property subject to levy and special procedures
are provided below with regard to each of these types of property. We have, -
however, retained Section 487.320 for the time being as something of a
catchall. (For example, Section 487.350 deals only with equipment of & going

business. Where a business has failed, this section would apply.)
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§ 487.330. Tangible personal property in the possession of a third person;
- demand for removal; 11ability of third person; memorandum

L487.330. (a} Except as otherwise provided in this article, to
attach tangible personal property, belonging to the defendant but in the
possession of another person, the levying officer shall personally serve
upon such person a copy of the writ and the notice of attachment.

{b) At any time, upon the demand of such third person, the levy-
ing officer shall take such property into custody, by keeper or other-
wige. 1In such case, the levying officer shall meke demand on the
plaintiff for expenses in the manner provided in Section 487.050.

In the event that the money so demended is not pald, the levying
officer shall release the property to the person from whom it was
taken in the mamnner provided in [Section 1.

{c) 1If, at the time of service of the copy of the writ and
notice, & person has in his possession personal property belonging to
the defendant and he does not deliver such property to the levying
officer, he shall be liable to the plaintiff for the value of the
defendant's interest in such preoperty untll the attachment 1s released
or discharged or the property is delivered to the custody of the levy-
ing officer pursuant to subdivision (b).

(a) At the time of service of the copy of the writ and notice on
the person in possession of the property, the levying officer shall
reguest the person served to give him = memorandum, describiﬁg the
property and stating its value, within ten (10) days after such service.
If the person fails to give such memorandum within the time specified,
the levying officer shall state such fact at the time he makes his return
pursuant to Section 487.070. A person failing to give such memorandum
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within the time specified may be required to pay the costs of any
Proceedings taken for the purpose of obtaining the information required
by such memorandum.

{e) Promptly after levy and in no event more than [ { )]
days after levy, the levying officer shall serve the defendant with a

copy of the writ and the notice of attachment.

Comment. Section 487.330 provides the general method by which tangible
personal property in the possession of a person other than the defendant is
attached. Curiously, such property, where capable of manual delivery, was not
covered at all under the former statute. Two older cases suggested-that, at
least where the third person was a pledgee, such property should have been
levied upon by notice to the third person. Moreover, possession could only

be obtained by court order (see Treadwell v. Davis, 34 Cal. 601 (1868)), and

seizure by the levying officer without such an order could subject him to

lisbility as a convertor of the goods. See Dubois v. Spinks, 114 Cal. 289

(1896). Personal property, not capsble of manual delivery, was covered by
subdivision 5 of former Section 542 which provided also for levy by notice.
See Comment to Section 487.320. Section 487.330 makes clear that levy upon
tangible personal property in the possession of & third person shsll always
be by notice subject to an exception for goods subject to a negotiable docu-
ment of title. See Section [ 1.

Subdivisions {b) and (c) are based on the first paragraph of former
Section 544. This paragraph provided:

5hL. All persons having in their possession, or under their com-
trol, any credits or other personal property belonging to the defendant,

or owing any debts to the defendant at the time of service upon them of
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& copy of the writ and notice, as provided in this chapter, shall be,
unless such property be delivered up or transferred, or such debts be
paid to the sheriff, constable, or marshal, liable to the rlaintiff
for the amount of such credits, property, or debts, until the attach-
ment or garnishment be released or discharged or any Judgment recovered
by him be satisfied.

Subdivision (d) is based on the last two sentences of former Section S546.

Section 546 provided:

546. The officer levying the attachment must make a full inventory
of the property attached, and retwrn the same with the writ. To enable
him to meke such return as to debts and credits attached and other ,
perscnal property not in the possession of the defendant, he must request,
at the time of service, the party owing the debt or having the credit or
other personal property belonging to the defendant to give him & memoran-
dum, stating the amount and description of each, within 10 days after
such service; and if such memorandum be refused, he must return the fact
of such refusal with the writ. The party refusing to give the memorandum
within the time specified may be required to pay the costs of any
proceedings taken for the purpose of obtaining informstion respecting the
amcunts and description of such debts or credite or cther personel property.
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§ 487.340. Growing crops

487.340. (a) To attach growing crops, or an interest thereiln,

the levying officer shall (1) record with the office of the county

recorder of the county where the real property on which the crops ars
growing is located a copy of the writ and the notice of attachment and
(2) either serve - an occupant of the real property upon which the crops
are growing, if there is one upon the property at the time service is
attempted, with a copy of the writ and the notice or, if there is no
occupant then on the property, post the same in a conspicuous place
on such property. Such service or posting shall be made not more than
five days after the date the writ and the notice 1s recorded.

(b) If the real property upon which the crops are growing stands in
the name of a third person, sither alone or together with the defendant,
the recorder shall index such attachment when recorded in the names of
both the defendant and such third person.

(¢) Service upon the occupant may be made by leaving the copy of
the writ and the notice with the occupant personally or, in his absence,
with any person of suitable age and discretion found upon the property
at the time service thereof is attempted and who is either an employee
or agent of such occupant or a member of his family or household.

{4} If the real property described in the writ consists of more
than one distinect lot, parcel, or governmental subdivision, and any of
such lots, parcels, or governmental subdivisions lie with relation to
any of the others so as to form one contiguous unbroken tract, only one
service or posting need be made as to such tract.

{e) Promptly after recordation end in no event more than sixty (60)
days after the date of recording, the levying officer shall serve the
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defendant and any third person in whose name the real property upon
which the crops are growing stands on such date with a copy of the writ
and the notice. [Where the service required by this subdivision is not
made, the plaintiff shall be subject to liability to such third person
for any pecuniary damage caused to such person by the attachment upon a
showing that, at the time of the attachment, the defendant had no in-

terest in the property attached.]

Comment. Section 487.340 provides the method by which growing crops are
attached. This section is based on subdivisions la and 2a of former Section 542.

These subdivisions provided as follows:

la. Growing crops (which, until severed, shall be deemed personal
property not capable of manual delivery), growing upon resl property
stending upon the records of the county in the name of the defendant,
must be attached by recording with the recorder of the county a copy of
the writ, together with a description of the growing crops to be attached,
and of the real property upon which the same are growing, and a notice '
that such growing crops are attached in pursuance of the writ, and by
serving an occupant of the real property, if there is one upon the real
property at the time service is attempted, with a similar copy of the
writ, description and notice, or if there is no occupant then on the real
property, then, by posting the same in a conspicuous place on the real
property. Service upon the occupant may be made by leaving said copy
of the writ, description and notice with the occupant personally, or,
in his absence, with any person, of suitable age and discretion, found
upon the real property at the time service thereof is attempted and who
is either an employee or agent of such occupant or a member of hig fam-
ily or household. Where the real property described in the nctice con-
sists of more than one distinet lot, parcel or governmental subdivi-
sion, and any of such lots, parcels or governmental subdivisions lie
with relation to any of the others so as to form one or more continu-
ous unbroken tracts, one service or posting need be made as to each
such continuous unbroken tract.

Whenever growing crops have been attached under the provisicns of
this subdivision, which will greatly deteriorate in value, unless prop-
erly cultivated, cared for, harvested, packed or sold, the court issu-
ing such writ, upon application of the person in whose favor the writ
runs, and after due notice to the owner of sald property, may direct the
sheriff to take possession of said property and to cultivate, care for
and preserve the same and, when necessary, harvest, pack and sell such
property. Any sale of such property shall be made in the same manner
that property is sold on execution and the proceeds must be retained
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by the sheriff to be applied to the satisfaction of any judgment which
may be recovered in the action in which said writ is issued. The court
shall order said applicant to pay such expenses in advance if the court
may deem it proper, or may direct that the whole or any part of such
expenses bz paid fram the proceeds of any sale of such property.

* * * * *

2a. Growing crops {which, until severance, shall be deemed per-
socnal property not capable of manual delivery), or any interest therein,
belonging to the defendant, and growing upon real property held by any
other person or standing upon the records of the county in the name of
any other person, must be attached in the same manner as growing crops
growing upon real property standing upon the records of the county in
the name of the defendant are attached by the provisions of subdivision
la of this section, and the notice of attachment shall state that the
crops therein described or any interest of the defendant therein, held
by, or stending upon the records of the county in the name of, such other
person (naming him), are attached in pursuance of the writ. In additienm,
a similar copy of the writ, description and notice shall be delivered to
such other person, or his agent, if known and within the county, or left
at the residence of eilther, if known and within the county. The recorder
must index such attachment when recorded, in the names of both the de-
fendant and of the person by whom the real property is held, or in vwhose
name it stands on the record.

Whenever growing crops have been attached under the provisions of
this subdivision, which will greatly deteriorate in value unless prop-
erly cultivated, cared for, harvested, packed or sold, the court issu-
ing such writ, upon application of the person in whose favor the writ
runs, and with or without notice as the court directs to the owner of
said property, may direct the sheriff to take possession of said prop-
erty 2pd to cultivate, care for and preserve the same and, when neces-
sary, harvest, pack and sell such property. Any sale of such property
shall be made in the same manner that property is sold under execution
and the proceeds must be retained by the sheriff to be applied to the
satisfaction of any judgment which may be recovered in the action in
which said writ is issued. The court shall order said applicant to pay
such expenses in advance if the court may deem 1t proper, or may direct
that the whole or any part of such expenses be paid from the proceeds of
any sale of such property.

Section 487.340 combines and substantially shortens the provisions set
forth in subdivisions la and 2a but retains the substance of those two sub-
divisions. The requirement of subdivisicn 2a that the notice of attachment

advise the third person of the attachment is continued in Section k87,020
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(notice of attachment). The last paragraph of each subdivision, which pro-
vides far caring for and the sale of the attached erops, is superseded by

Section [ |

Note. There are now separate and overlaepping provisions dealing with
groving crops (this section) and farm products (Section 487.370). The staff
suggests that this overlap be eliminated and that one method of levy be
Belected for farm products generally.

Section 487.340 is substantively the same as former lay. If recordation
is retained as the method of levy, we suggest that service on the occupant or
posting be eliminated as an element of a valid levy. Compare Section 487.310.
This procedure would permit priority to be determined simply oh the basis of
date and time of recording.
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tion

487.350. (a) Except as provided by Section[s L487.310 and]

487.360 to attach equipment of a going business, the levying officer
shall file with the Office of the Becretary of State a notice complying
with the provisions of subdivision (b).

{b) The notice filed with the Office of the Secretary of State
shall (1) contain the name and mailing address, if known, of both the
plaintiff and the defendant in the described action, (2) describe the
specific property attached, (3} state that the plaintiff in the action
has acquired an attachment lien in the specified property of the defend-
ant, and (4) be in the form prescribed by the Secretary of State.

{c) Promptly after filing and in no event more than [ { )i
days after filing, the levying officer shall serve the defendant with s
copy of the writ and the notice of attachment.

[(d) The fee for filing and indexing each notice of attachment,
notice of extension, or notice of release in the Office of the Secretary

of State is three dollars {$3).]

Comment. Section 487.350 is comparable to former Section 542.1. Sec-
542.1 provided:

542.1. Notwithetanding the provisions of Section 542, a writ of
attachment shall be levied upon any equipment (as defined in the Com-
mercial Code), other than a motor vehicle or boat regquired to be
registered, belonging to the defendant by the filing of & notice with
the Secretary of State, vwhich shasll be signed by the sheriff, constable
or marshal and shall contein the name of the plaintiff as lienor, the
name of the defendant as debtor and shall indicate that the plaintiff
has acquired an attachment lien in the equipment of the defendant. The
form of such notice shall be prescribed by the Secretary of State and
shall be filed and indexed by him in accordance with the provisions
applicable to financing statements in Division 9 {commencing with Sec-
tion 9101) of the Commercial Code.
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The term "equipment" is defined by Section 480.100. It should be noted thst

the operstion of this section is limited to equipment of a going business.

Where a business has failed or ceased, the provisions of Section L87.320

would apply.

The exception provided for motor vehicles under the former law is also

recognized here by Section 487.360.

Note. The exception provided by Section UB7.310 (in trackets) is for
real property. This is included at this time pending consideration of the
treatment of fixtures. See also Note to Section 480.100.

Section 542.3 presently provides:

542.3. Upon the request of any person, the Secretary of State shall
issue his certificate showing whether there is on file, on the date and
hour stated therein, any notice of attachment lien, neming a particular
Person, and if a notice is on file, giving the date and hour of filing of
each notice and the name of the plaintiff-lienor. The fee for the
cértificate issued by the Secretary of State is two dollars ($2). A
combined certificate may be issued pursuant to Section T203 of the
Government Code. Upon request, the Secretary of State shall furnish
& copy of any notice of attachment lien or notice affecting & notice
of attachment lien for a fee of one dollar ($1) per page.

Does the Commission desire to retain this provision? If 80, is this section
an appropriate place for it?
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487.360. (a) To attach & motor vehicle [or vessel] for which a
certificate of ownership hes been isgued by the Department of Motor

Vehicles mnd which is equipment of a going business, the levying officer

shall file with the Department of Motor Vehicles a notice complying with

the provisions of subdivision (b).

(b) The notice filed with the Department of Motor Vehicles shall

(1) contain the neme ang mailing address, if knowvn, of both the plaintiff

and the defendant in the described action, (2) identify the vehicle for

vessel ] attached, and (3) state that the plaintiff in the action has

acquired an attachment lien in such vehicle [or vessel].

(¢) Promptly after filing and in no event more than [ ( )}

daye after filing, the levying officer shall serve the defendant with a

copy of the writ and the notice of attachment.

(d) Promptly after filing and in no event more thap thirty (30)

days after the date of filing pursuasnt to this section, the levying

officer shall serve the legal owner, if any, of the vehicle [or vessel]
as shown by the records of the department on such date with g copy of the

writ and the notice of attachment.

Comment. Section 487.360 is nevw. Subdivision (a) provides an exception

to the method of levy on equipment of a going business provided by Section

487.350. Where the equipment is g motor vehicle, subdivision (a) substitutes

filing with the Department of Motor Vehicles (DMV) in Place of filing with

the Secretary of State. The requirement of filing with the DMV is comparable
to the procedure for Terfection of g consensual security interest in a motor

vehicle. See Veh. Code §§ 6300, 6301. See also Coni. Code § 9302(4)("a
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security interest in a vehicle . . . required to be registered under the
Vehicle Code which is not inventory may be perfected only as provided in

the Vehicle Code.™).

Note. As indicated in the Comment above, this section provides a method
of levy for motor vehicles comparable to that provided for equipment generslly.
Due to the greater mobility of motor vehicles, some consideration might be '
given to seizure as a more secure method of levy; however, the latter method
would entail drafting exemption provisions for vehicles which are "necessities"
in order to satisfy the Randone requirements. The procedure provided sbove is
tentative only. The staff must still review the treatment of the certificate
of ownership upon execution, the ability of the DMV to serve as a source of
information regarding the present state of the title to a particular vehlecle, -
and the adequacy of protection for transferees after the lien has been re- '
corded.,

The problem of vessels must also be reviewed further. The staff has not
yet determined the manner of perfection of a consensual security interest in
vessels nor whether a comparable method would be suitable here.
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487.370. (a) ([Except as provided by Section 487.340,] to sttach
farm products or inventory of a going business [conducted in premises
separate from the defendant's Prineipal place of residence] [if the
defendant consents], the levying officer shall place a keeper in charge
of such property for a period not to exceed [ 7 ] days. During such
period, the defendant may continue to cperate his farm or business at
his own expense provided all sales are [final and are] for cash or the
equivalent of cash. For the purposes of this subdivision, payment by
check or by a credit card issued by a person other than the defendant
shall be deemed the equivalent of & cash payment. The [full] proceeds
from all sales shall be gilven to the keeper for the purposes of the levy
unless otherwise authorized by the plaintiff. [If the defendant does
not consent or, in any event, ] after the end of such period, the
levying officer shall take such Property into his exclusive custody
unless other dieposition is made by the parties to the action. At the
time of levy, the levying officer shall serve the defendant with a
copy of the writ and the notice of attachment .

(b) Where property is levied upon pursuant to subdivision (a),
the defendant may apply for an order pursuant to this subdivision. Such
application shall be made by filing with the court and serving on the
Plaintiff a notice of motion. Service ocn the plaintiff shell be made
not less than three (3) daye prior to the date set for hearing. The
hearing shall be held not more than five (5) days after the filing of
the motion, unless for good cause, the court orders otherwise. The
notice of motion shall state the relief requested and shall be
accoumpanied by an affidavit supporting any factual issues raised and
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roints end authorities supporting any legsl issues raised. At the
hearing on the motion, the defendent hag the burden of showing (1)

that but for the plaintiff's claim, he is solvent, and (2) that the
property attached pursuant to subdivision (a) and the proceeds therefrom
are essential for the support of himself and his family. Upon such
showing, the judicial officer shall order the removal of the keeper
énd return the defendant to possession of such property as is essential
for the support of himself and his family and may make such further
order as he deems appropriste to protect the plaintiff against
frustration of the collection of his claim. Such order may permit the
plaintiff to levy by filing pursuant to subdivision (c) and may provide
regsoneble restrictions on the disposition of the property previously
levied upon.

(¢} Notwithstanding the provisions of subdivision {b), upon the
election and the instructions of the plaintiff, the levying officer shall
attach farm products or inventory of a going business by filing with the
Office of the Secretary of State a notice in the form prescribed by the
Secretary of State which indicates that the plaintiff has acquired an
attachment lien in the farm products or inventory of the defendsnt. A
lien acquired pursusnt to this subdivision shall provide the plaintiff the
same rights and priorities in proceeds of the attached rroperty as has a |
secured psrty with a perfected security ' interest in Proceeds of collateral
where the filed financing statement covering the original collateral also “
covers proceeds. Promptly after filing and in no event more than [

( )] days after the date of filing pursuant to this subdivision, the
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levying officer shall serve the defendant with a copy of the writ and

the notice of attachment.

Comment. Section 487.370 provides special methods for attaching farm
products and the inventory of a going business. The terms "farm products”
and "inventory" are defined by Sections 480.110 and 480.120, respectively.
This section replaces a portion of subdivision 3 of former Section 542. That
subdivision provided in part as follows:

3. . . . Whenever & levy under attachment or execution shall be
made on personal property, other than money, or a vehicle required to
be registered under the Vehicle Code belonging to a going concern, then
the officer making the levy must, if the defendant consents, place a
keeper in charge of said property levied upon, at plaintiff's expense,
for at least two days, and said keeper’s fees must be prepaid by the
levying creditor. During said period defendant may continue to operate
in the ordinary course of business at his own expense provided all ssles
are for cash and the full proceeds are given to the keeper for the pur-
poses of the levy unless otherwise authorized by the creditor. After
the expiration of said two days the sheriff, constable, or marshal shall
take said property into his immediate possession unless other disposi-
tion is made by the court or the parties to the action.

Subdivision {a) preserves the basic approach of installing a keeper for
& short pericd of time while permitting the business to continue to operate
and then taking exclusive custody. However, this section is limited to
farm products and inventory. Equipment is attached only by filing pursuant
to Section 487.350. Subdivision (&) also makes scme additional minor changes.
It makes clear that the defendant must be served with a copy of the writ and
notice of attachment and permits sales where payment is by check or by a
credit card not issued by the defendant, e.g., Bankamericard or Master Charge.,
It should be noted that subdivision (a) (as does existing law) permits the
perties to make an alternate disposition of the property; this may include

the creation of a consensual security interest with adequate provisions for

accounting for proceeds and so on. The plaintiff has substantial leverage,

VIII-29



§ 487.370

however, because, if an agreement cannct be reached, or the defendant
cannot obtain relief under subdivision (b}, the property is simply seized.
Subdivision (b) provides a procedure for certain relief where the
defendant can show that, but for the plaintiff's claim, he {the defendant)
is solvent and that the property attached is essential for the support of
himgelf and his family. In these circumstances, the court must order the
return of essentials to the defendant but he may also require the defendant
to care for the property and may place reasonable restrictions on the
disposition of such property. For example, he may direct the defendant to
malntain adequate insurance, to care for and preserve the property, to
account for proceeds of sale, %o permit reasonable ilnspections of the
property and his books, and to furnish the plaintiff with periocdic accounts.
Subdivision {c) permits the plaintiff to elect initially an alternate
method of levy comparable to the perfection by filing of a consensual
security interest in inventory under the Commercial Code. Compare Com. Code
§ 9302. The attachment lien acquired by filing not only provides the plaintiff
with a "floating lien" on inventory but also gives the plaintiff the same
rights and priorities in proceeds as hes & secured party who has obtained
rights in proceeds of collateral under Section 9306 of the Commercial Code.
Section 9306 provides in part:

9306. (1) "Proceeds includes whatever is received when collateral
or proceeds is sold, exchanged, collected or otherwise disposed of. The
term also includes the account arising when the right to payment is
earned under a contract right. Money, checks and the like are “cash
proceeds." All other proceeds are "noncash proceeds.”

(2) Except where this division otherwise provides, a security in-

terest continues in collateral notwithstanding sale, exchange or other
disposition thereof by the debtor unless his action was authorized by
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the secured party in the security agreement or otherwise, and alse cons
tinues in any identifisble proceeds {ncluding collections received by
the debtor.

L

* * * * *

(h) In the event of insolvency proceedings instituted by or against
a debtor, a secured party with a perfected security interest in pro-
ceads has & perfected security interest

{a} In identifiable noncash proceeds and in a separate bank account
containing only proceeds;

{v) In i¥entifiable cash proceeds in the form of money which is not
commingled with cother money or deposited in a bank account prior to the
insolvency proceedings;

{c)} In identifiable cash proceeds in the form of checks and the lLike
which are not deposited in a bank account prior to the insolvency pro-
ceedings; and :

(d)-in all cash and benk accounts of the debtor in which proceeds
have bean cammingled with other funds, but the perfected security in-
terast under this paregrapk {d) is

(i) Subject to any right of setoff; and

(ii) Limited to an amount not greater than the amount of any cash
proceeds received by the debtor within 10 days before the ingtitution
of the insolvency proceedings less the sum of (I) the payments to the
secured party on account of cash proceeds received by the debtor during
such period and (I1} the cash proceeds recelived by the debtor during
such period to which the secured pariy is entitled under paragraphs (a)
through (c) of this subdivision (k). '

(5) If a sale of goods results in an account or chattel paper which
is transfetred by the seller to a secured party, and if the goods are
returned to or are repossessed by the seller or the secured party, the
following rules determine priorities:

(a) If the goods were collateral at the time of sale for an indebted-
ness of the seller which is still unpaid, the original security interest
attaches again to the goods and continues &s a perfected security intergst
if it was perfected at the time when the goods were sold. If the secur-
ity interest was originally perfected by a filing which is still effective,
nothing further is required to continue the perfected status; in any other -
case, the secured party must taeke possession of the returned or repogsesgsed
‘goods or must file, '
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(v} An unpaid transferee of the chattel paper hes a security interest
in the goods against the transferor. Such security interest is prior to
a security interest asserted under paragraph {a) to the extent that the *
transferee of the chattel paper was entitled to priority under Section
9308.
(e) An unpaid transferee of the account has a security interest in
the goods against the transferor. Such security interest is subordinate
to & security interest asserted under peragraph (a).
(d8) A security interest of an unpaid transferee asserted under para--
graph (b} or {¢) must be perfected for protection against creditors of
the transferor and purchasers of the returned or repossessed goods.
Subdivision () creates a lien in inventory, including after-acquired prop-
erty, and in "proceeds,” Although subdivision (2) of Section 9306 appears to
continue & security interest in the original collateral after it is sold as
well asg in proceeds, the appearande istdeceiving because Section 9307 provides
that 8 buyer in the ordinﬁry-course of business takes free from the security

interest in inventory {except farm products) even though he knows of it.
~ Subdivision {¢) acccmplishas tﬁis same result by grantiﬁgrthe plaintiff rights
and priorities only in proceeds {and, of course, in whatever property of the
defendant ean be classified as "inventory"). Obviocusly, subdivision {e¢) does
not provide a plaintiff the same degree of security as does subdivision {(a}.
It does, however, provide e priority over other créditors and, if the business
continues to be solvent, it may offer an adequate measure of security with a

>

minimal interférence with the defendantts affairs.
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4L87.380. (a) To attach an account receivable or a chose in action,
the levying officer shall serve the account debtor or, in the case of an
interest in or & claim under an insurance policy, the insurer with a copy
of the writ and the notice of attachment.

(b) Promptly after service on the account debtor or insurer and
in no event more than { { )] days after the date of service on
the account debtor or insurer, the levying officer shall serve the defend-
ant and any other person identified by the account debtor or insurer as

an obligee with a copy of the writ and the notice of attachment.

Comment. Section 487.380 provides the method by which accounts receivablg
and choses in action are attached. The term "account receivable" is defined
by Section 480.030; "chose in action” is defined by Section L480.050. Both
types of property are attached by serving the "account debtor" who is defined
by Section 480.020. This procedure is comparable to that provided by subdivi-

glon 5 of former Section ch2. Subdivision 5 provided in part:

5. . . . (Dlebts . . . shall be attached by leaving with the persons
owing such debts . . . a copy of the writ and . . . 8 notice that the
debts owing by him to the defendant . . . are attached in pursuance of
such writ.

Note. Provisions must still be drefted (if research proves they are needed)
which would prevent an insurer or plaintiff from cancelling an insurance policy
during the period it is attached and which would permit both the plaintiff and”
the defendant to keep & policy in force during the same periocd. Cf. Bankruptcy
Act § T70a(3}. '

Procedures for deposit and perhaps for collection from a recaleitrant
obligor must also be provided. See Section 487.520.

Should the obligor be required to give an account of the amount owing?
Compare Section 546 set forth in the Comment to Section 487.330 and subdivision
{d) of Section 4B87.330.
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187.390. (a} To attach chattel peper, the levying officer shai)
{1} serve the person in possession of such chatiel paper with & copy of
the writ and the notice of sttachment snd (2),1if the chattel paper is in
the posseasion of toe defendant. take the chattel paper into custody.
If the costtel paper ig not in the possession of the defendant, promptly
after levy and in no event more than { ( )] days after levy,
the levying officer shsll serve the defendent with & copy of the writ

and the nciice of stiachment.

(b} The plaintiff shall serve the account debtor obligated on the
attached chaitel paper with a2 copy of the writ and the notice of attach~
ment, Ghtiilsuch service is completed, the atbachment shall in no way
affect the rights and du;ies of the account debtor. After such service
is completed, the .account debtor shall mske any payments reguired

under the chattel paper to the levying officer.

Comment, Section L87.390 provides thé method by which chattel paper is
sttached. The term "chattel paper™ is defined by Section 480.040. Chattel
paper is attached by serving the person in possession of such chattel paper
with a copy of the writ and the notice of attachment and if the chattel
paper is in the possession of the defendant, taking the chattel paper into
custody., This%procadure will prevent further transfers of the chattel paper
and provide the pleintiff priority over other attaching creditors. Former
attachment law simply 414 not use the term "chattel paper." However, the
procedure provided by subdivision (a) is comparsble to that formerly used

to attach promissory notes, See Coument Lo Section 487.400.
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r

Attaébﬁent pursuant i:o subdivision (a) does Vm:xt‘.3 however, affect the ,
righte and duties of t;he account debtor uniil .he iz served {by the plaintiff)
with & copy of the writ and the notice of attachment. The notice of atlach-

. ment will advise the account debtor of kis duties under the attachmwent (see

subdivision (@) of Section 487.020), including the duty to wake any payments

stiil required te the levying officer.

Note. Should provision be made to hold the obligee (person in posses-
sion) responsible for psyments made by the cbligor (accoumt debtor) prior to
the iatter's being served? _ ‘

Should the obligee or the account debtor be required to give an accownt

of the amount owing? Compare Section 546 set forth in the Comment to Sec-
tion 487.330 and subdivision (8) of Section 487.330.
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487.400. (a) [Except as provided by Section 487.440,] to attach
a negotisble instrument [or money], the levying officer shall (1) serve
the person in possession of such instrument [or money] with a copy of
the writ and the notice of attachment and (2) [if the negotiable instru-
ment {or money] is in the possession of the defendant, | take the nego-
tiable instrument [or money] into custody. If the negotiable instrument
[or money] is not in the possession of the defendant, promptly after
levy and in no event more than { { )] days after levy, the
devying officer shall serve the defendant with a copy of the writ and
the notice of attachment.

[(t) Promptly after the negotiable instrument [or money] is attached
and in no event more than thirty (30) days after the negotiable instru-
ment [or money] is attached, the plaintiff shall serve any person obligated

under the instrument with a copy of the writ and the notice of attachment.]

Comment. Section 487.400 provides the method by which a negotieble in-
strument [or money] is attached. The term "negotiable instrument" is defined
by Section 480.160. [Because the definition includes a "certificate of de-
posit,” the introductory clause of this section makes clear that a certificate
of deposit representing a deposit account in a savings and loan association
shall be levied upon as a deposit account pursuant to Section 487.L440.]

Subdivieion (&) continues the former law relating to promissory notes. A
promissory note belonging to the defendant but in the possession of a third

person was considered a "credit.” See Deering v. Richardson-Kimbsll Co.,

109 Cal. 73, P. (1895); Gow v. Marshall, 90 Cal. 565, P.

(1891). Subdivision 5 of former Section 542 provided in part:
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[C]redits . . . shall be attached by leaving with the persons . ., .
having in his possession, or under his control, such credits . . , =
copy of the wrlt . . . and . . . a notice that . . . the credits . . . °*
in his possessior, or under his control, belonging to the defendant,

are attached in pursuance of such writ.

Levywas by notice and the notewas not required to be taken into custody.

See Puissegur v. Yarbrough, 23 Cal.2d 409, 175 P.2d 830 (1g9uk). .

A note In the possession of the defendantwas treated as personal prop~
erty capable of manual delivery and wap attached by seizure., See Jubelt v,

Sketers, 84 Cal. App.2d 653, 191 P.2a k60 (1948).

Note. Purther coansideration must be given to the problems of to whaom
{e.g., obligor, maker, drawer, endorser, acceptor, and the like) the plaine
tiff should give notice, the manner of giving such notice, and the effect of
‘such notice on the 1iability of the person notified. The general approach
shouid be to treat the levy as an involuntary assignment. '

The duties of the levying officer with respect to payments made under.
the instrument and coasequences following therefrom must be prescribed.

Provisions relating to negotiable documents of title should be inciunded
elther here or some more appropriate place. ‘

Should either the obligor or obligee be required to glve an account of

the amount. owing? Compare Section 546 set forth in the Comment to Section
487.330 and subdivision {d) of Section 487.330.
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487.410. {a) Except as provided in subdivision (b), to attach a
security, the levying officer shall (1) serve the person in possession
of such security with a copy of the writ and the notice of attachment
and {2) {if the security is in the possession of the defendant,] take
the security into custody. If the security is not in the possession of
the defendant, promptly after levy and in no event more than [

{ )] deys after levy, the levying officer shall serve the defendant
with a copy of the writ and the notice of attachment.

(b) Where the security is held in escrow pursuvant to the provisions
of the Corporate Securities Law, [or where the security has been sur-
rendered to the issuer, )] the levying officer shall not take such secur-
ity into custody but shall attach the security by serving copies of the
writ and the notice as provided in subdivision (a).

{{c) Promptly after the security is attached and in no event more
than thirty (30) days after the security is attached, the plaintiff
shall serve the issuer of the security with a copy of the writ and the

notice of attachment. ]

Note. Section 4B87.410 provides the method by which a security is at-
tached. The term "security" is defined by Section L480.210. A security is
attached pursuant to Section 487.410 by serving the person in possession of
the security with a copy of the writ and notice of sttachment and [only if

the defendant hes possession of the security] seizing the security.

If the bracketed material in subdivision {a) is omitted and the bracketed
material in subdivision (b) 1s included, subdivisions (a) and (b} provide the
substance of existing law as provided in subdivision {1} of Section 8317 of
the Commercial Code. Subdivision (1) provides:

8317. (1) No attachment or levy upon a security or any share or

other interest evidenced thereby which is outstanding shall be valid
until: {a) the security is actually seized by the officer meking the
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attachment or levy, or (b) in the case of a security held in escrow
pursuant to the provisions of the Corporate Securities Law, & copy of
the writ snd a rotice that the securities are attached or levied upon
in pursuance of such writ is served upon the eserow holder; but m se-
curity which has been surrendered to the issuer may be attached or
levied upon &t the source, ~

Section 8317 of the Commercisl Code is incorporated by reference by
Secwlon 54l of the Code of (ivil Procedure which provides that securities
shall be levied upon in the menner provided by Division 8 of the Commercial
Code,

Conversely, if the btracketed material in subdivision (&) is included
and the bracketed materisl in subdivision {b) ils omitted, subdivisions {a)
and (b) will provide in substance the rules which apply in Hawaiil (and
which Professor Riesenfeld proposes for us as he did for Hawali). The
difference basically is that, under the latter approach, the levying
officer does not selze the security if it is in the possession of a third
person; he does geize it if it ie in the possession of the defendant. This
i1s consistent with the general approach taken for tangible personal property.
See Sections 487.320 snd 487.330. It ie slso the method set forth in the lLos
Angeles Marshal's Manusl for leyy on pledged stock. In short and in prac-
tice, at least befcre 1972, if the third person claims a right to possession,
despite the directions of Section 8317, the marshal apparently will only
garnish the third person {i.e., serve notice on him) and will not seize the
security. Which approach does the Commission wish to esdopt?

Further consideration must be given to the problems of mansgement and
disposition of attached securities, including the methed of handling dividends
from such securities.

The Commission asked whether there are still escrows under the 1968
Corporate Securities Law. The answer 1s yes. See, £.g., Corp. Code
§§ 25141, 25149, 25151.
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§ 4B7.420. Judgments owing to the defendant as s judgment creditor

487.420. (&) To attach e judgment owing to the defendant, the
levying officer shall (1) file in the action in which the judgment was
entered a copy of the writ and the notice of attachment and (2) serve

a copy of the writ and the notice upon the judgment debtor in such

action.

{v) Promptly after levy and in no event more than [ ( )}
days after levy, the levying officer shall serve the defendant with a

copy of the writ and the notice of attachment.

Comment. Section 4BT7.420 provides the method by which a judgment owing
to the defendant is attached. Section L87.420 is based on a portion of sub-

division 5 of former Section 542 which provided as follows:

5. « . . [J]udgments . . . shall be attached by leaving with the
persons owing such debts . . . & copy of the writ . . . and . . . &
notice that the debts owing by him to the defendant . . . are attached
in pursuance of such writ. However, whenever a judgment has been at-
tached under the provisions of this subdivision, a copy of the writ
and notice shall be filed in the action from which the judgment arose
and served upon the judgment creditor of such action. . .

Note. The provisions relating to judgments in subdivision 5 were added
in 1970. (Cal. Stets. 1970, Ch. 1523, § 4, at 3061. However, no change was
made in Section 688 which previocusly prov1ded and still provides "that no
cause of actlon or judgment as such . . . shall be subject to levy or sale ,
on execution.” The Marshal's Manual resolves this confliet by simply ignorlng
the special procedure and providing for garnishment of the defendent's Jjudg-
ment debtor on the underlying debt. The staff believes that the judgment
should be attached as provided in Section 487.020 and Section 688 should be
revised to permit levy on a judgment but to prohibit sale except on applica-
tion to the court. In lieu of sale, some provision should be made for collecq
tion of the judgment both when it is attached and executed upon.

An attaching creditor is not permitted to intervene in a pending lawsuit.
See Section 688.1 (relief limited to "judgment creditor"). Implicit under
Section 688.1 is that & claim in litigation thereby becomes immune from attach-
ment, and the Commissiocn has directed that this policy be continued and made
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§ L87.420

explicit. However, what happens to a claim (e.g., chose in action) that hag
been attached and subsequently becomes the subject of litigation? What ‘
provision shouid be made to permit litigation to be commenced to toll the
statute of limitations? to collect on the claim from a debtor who refuses
to pay? ’

Should the judgment debitor be required to give an sccount of the amouni
owing? Compare Section 546 set forth in the Comment to Section 487.330 and
subdivision (&) of Section 487.330. _
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§ 487.430, Interest in personal property of estate of decedent

¥87.430. (a) To sttach the Interest of a defendant in personal
property belonging to the estate of a decedent, whether by testate or
intestate succession, the levying officer sball (1) file a copy of
the writ and the notice in the office of the clerk of the court in
which the estate is being adminiptered and (2} serve the personal
representative of the decedent with a copy of the writ and the notice
of attachment. Fromptly after levy and in no event more than [
{ )] deys after levy, the levying officer shall serve the defendant

wifh,a,copy_of the writ apd the notice of attachment.

{b) The personal representative shall report such attachment to
the court when any.petition for distribution is filed.

{c) Such attachment shall not lmpair the powers of the represénta-
tive over the property for the purposes of administration;

(d) If a decree orders distribution to the defendant, delivery of
the property shall be ordered to the officer making the levy subject to
the claim of the defendant or any person claiming under him. The prop-
erty shall not herdelivered to the officer making the levy until the |

decree distributing the lpterest has beceme finsl.

Note. - We ‘have retained Section 487.430 pending consideration of what
property shall be subject to attachment. It is very possible that, 1if

business property only is made subject tc levy, this section can be
eliminated.

Section k87.430 i1s substantially the seme es present Section 561.
Bection 561 providea as follows:
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§ 487.L430

561. The interest of a defendant in personal property belonging
tp the estate of o decedent, whether szs heir, legatee or devisee, may
be attached by serving the personzl representative of the decedent with
a copy of the writ and & notice that said interest is attached. BSuch
attachment shall not impair the powers of the cepregentative over the
property for the purposes of aduinistration. A ccpy of said writ of
sttachment and of said notice shall sliso be filed in the office of the
clerk of the court in which seid estabte is being edminisztered and the
personal representative shall report such attachment to the court when
any patition for discributicn is filed, ard in the decree wade upon
such petition dlstribution chall be ordered T such heir, legatee or
devises, but delivery of such property shall be orderad to the officer
making the levy subject to the claim of such beir, legatee or devisee,
or any person cleiming under him. The property shall not be delivered
to the officer making the levy until the decrec distributing such in-
terest hes becomwe final. =

As indicated above, both sections are limited tc personal property in the
egtate of the decedent. The interest of an helr or devisee in resl property
mwist be levied upon in the manner provided for resl property generally.
Estate of Troy, 1 Cal. App.2d 732, ~P.2d (1934). See Martinovich v.
Marsicano, 150 Cal. 597, P. (1907). {(Under our scheme, this procadure
ie provided by Section 487.310). If the real property during the course of
administration is converted into personalty (e.g., casn}, it should subse-
quently be levied upon as perscnaliy, Bee Estate of Troy, supra. Where
real property has bheen properly levied upon, the levy does not apparently
affect the pover of the court to administer the property, snd the lien at-
taches to whatever property is eventually distributed to the person whoee
interest has been levied upon. See Noble v. Beach, 21 Cal.2d 91, P24
(19h2){rights obtained in reas) property under recorded abstracts of judg-
ment may be followed iato property allocated to judgment debtor after par-
tition(bygkm}'obate court); Reed v. Hayward, 23 Cal.2d 336, 342, P24 .,
1943).

These twg separate procedures for realty and personaliy seem to work
adeqguately at present. On the other hand, it would not be burdensome to
include realty under Section UB7.430 (together with & provision for recording).
What is the Commission's dealre?

As Professor Riecenfeld advised us et the May meeting, “the death of a
defendant destroye the lien of an attachment upon his property.” Clary v.
Rupert, 93 Cal. App.2d 8kh, 210 P.2d 4% (i949)(ses cases cited therein and
Prob. Code § 732; Code Civ. Proc. § 686). This rule does not seem to make
sense {see Myers v. Mott, 29 Cal. 359 (1866)(dissenting opinicne)), and the
steff will investigete this matter further and propose the changes we believe
would be desirable. )
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§ 4B7.440. Deposit accounts

487.440, (a) To attach a deposit account, the levying officer
shall serve the financial institution holding such account with a copy
of the writ and the notice of attachment.

(b} Promptly after the attachment of the deposit account and in
no event more than [ { )] days after the deposit account is
attached, the levying officer shall serve the defendant, and any other
person in whose name the account is held, with a copy of the writ and
the notice of attachment.

[{(e) While the attachment is in force, the financial institution
shall not be liable to any person by reason of:

(1) Its compliance with the levy;

(2) The nonpayment of any check or other order for the payment of
money drawn or presented against the account;

(3) The refusal to pay any withdrawal in respect to the account. ]

Comment. Section LB7.440 provides the method by which & deposit account
is attached. The term "deposit account" is defined by Section 480.080. A
deposit account is attached by serving the proper branch or office of the
financial institution with a copy of the writ and the notice of attachment.
See Section 487.040(a){manner of service of writ and notice or finencial in-
stitution). The procedure provided by Section 4B7.L40 (together with Section
487.040) is substantively identical to that provided under former law by sube
division 5 of former Section 542.

Note. Subdivision (c) is based on a portion of Section 53%. It is in-

cluded here as a reminder that provisions dealing with the liebility of a
garnishee generally should bz included somewhere in the statutory scheme.

Shouwld the financial institution be required to give an account of the
amount owing? Compare Section 546 set forth in the Comment to Section L487.330
and subdivision (d) of Section 4B87.330.
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Article 3. Lien of Attachment; Management and

Disposition of Attached Property

§ 487.500. Lien of attachment; effective date

487.500. (a) The lien of attachment on property levied upon
pursvant to Sections 487.310 [real property] and 487.340 [growing crops ]
shall become effective upon the date of recording pursuant to those
sections.

(b) The lien of attachment on property levied upon pursuant to
Sections 487.320(a) [tangible personalty in possession of defendant]
and 487.370(a) [inventory and farm products, alternate method] shail
become effective upon the date the levying officer takes custody of
the property pursuant to those sections.

(c) The lien of attachment on property levied upon pursuant to
Sections 487.350 [equipment, other than motor vehicles, of a going busi-
ness], 487 360 [motor vehicles, which are equipment of g going business],
and 487.370(c) [farm products and inventory, alternate method] shall
become effective upcn the date of filing pursuant to those sections.

(@) The lien of attachment on property levied upon pursuant to
Sections 487.330 [tangible rersonglty in possession of thirg person},
487.390 [chattel paper], 487.400 [negotiable instruments), and 487,410
[securities] shall become effective upon the date of service on the
person in possession of such property.

(e) The lien of attachment on property levied upon pursuant to
Section 487.380 [accounts receivable, choses in action] shall become
effective upon the date of service on the account debtor or insurer.

(f) The lien of attachment on a Judgment levied upcn pursuant to
Section 487.420 shall become effective on the date of service on the

Judgment debtor.
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§ u87.500

(g) The lien of attachment on property levied upon pursuant to
Section 487.430 shall become effective on the date of filing pursuant
to that section.

(h) The lien of attachment on a deposit account levied upon
pursuant to Section 487.440 shall become effective on the date of
service on the financial institution.

(1) Notwithstanding subdivisions (&) through {h) of this section,
and except as otherwise provided by Section 485.110, where a temperary
protective order has been issued pursuant to Chapter 6 (commencing
with Section 485.010), the lien of attachment on property described
in such order and subsequently attached shall be effective .from the

date of service of such order.

Comment. Section 487.500 replaces the following provisions under the
former law:

542.2. . . . (¢} A filed notice of attachment lien is effective
. from the date of filing.

542a. The lien of the attachment on reasl property attaches and
becomes effective upon the recording of a copy of the writ, together
with a description of the property attached, and & notice that it is
attached with the county recorder of the county wherein said real
property is situated; provided, however, that in the event that the
sheriff, constable, or marshal does not complete the execution of
said writ in the menner prescribed in Section 542 of this code within
a period of 15 days next following said recording in the recorder's
office then said lien shall cease at the expiration of said period
of 15 days.

* * * * *
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§ 487.510. Lien of attachment; duration; termination; extension

487.510. (a)} Unless sconer released or discharged, any attachment
shall cease to be of any force or effect, and the property levied upon
shall be released from the operation of such attachment at the expira-
tion of two (2) years from the date of issuance of the writ of attach-
ment under which such levy was made.

(b) HNotwithstanding subdivision (a), upon motion of the plaintiff,
made not less than ten (10) or more than sixty (60) days before the
expiration of such period of two (2) Years and upon notice of not less
than five (5) days to the defendant whose vroperty is attached, the
court in which the action is pending Ay, by order filed prior to the
expiration of the period and for good cause, extend the time of such
attachment for a period not exceeding one {1) year from the date on which
the original attachment would expire.

(c)} Notice of such order shall be served upon any person holding
property pursuant to an attachment and shall be recorded or Filed in
any office vhere the writ and notice of attachment is recorded or filed
prior to the expiration of the pericd described in subdivision (a) or
any extension thereof.

(d) Any attachment mey be extended from time to time in the manner
herein prescribed provided that the aggregate period or periods of such

extensions shall not exceed five (5) years.

Comment. Section 487.510 replaces the following provisions under the

former law.

542.2. . . . (¢) A filed notice of attachment lien is effective
for a period of five years from the date of filing. The effectiveness
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§ 487.510

of the flled notice of attachment lien lapses on the expiration of
such flve-year period unless sooner terminated pursuvant to subdijri-
sion (b) or unless a notlce of continuation is filed pursuant to
Section 542.4 prior to such lapse.

542.4. When more than four vears and six months has
elapsed after the filing of the notice of attachment lien
and there is no {inal judgment in the action, the plaintiff

" may, upon niotice to the defendant, apply to the eourt for
an order directing the sheriff, marshal or constable to sign
a notice of continuation of notice of attachment lien for

: filing with the Secretary of State if the lien is still in effect
under Section 342c. _

The court shall issue: the order if it finds that the lien
has been extended or the court concurren tly extends the
tlien under Section 542¢ for a period beyond the

- expiration of the five years specified in Section 549.2,
{Upon issuance of the order, the sheriff, marshal or
.constable shall sign a notice of continuation of notice of
attachment lien for filing with the Secretary of State prior y
rto the lapse of the notice of attachment lien. Upon timely

filing of the notice of continuation, the effectiveness of
the original notice of attachment lien is continued for five &
- years from the time when it would otherwise have lapsed,
whereupon it shall lapse thereafter in the same manner -
as provided in subdivision (c) of Seetion 5422,

A The attachment whether herctofore levied or hereafter to be

levied shall be a lien upen all real property attached for a period of
three vears after the date of levy unless sooner released or discharged

. either es provided in this chapter, or by dismissal of the action, or by | .
the recording with the recorder of an abstract of the Judgment in the ,
action. At the expiration of three years the lien shall cease and any
proceeging or proceedings against the property under the attachment

. shgll be™barred; provided, that upon motion of o party to the action,
made not less than five nor more than 80 days before the expiration of
said period of three years, the court in which the action is pending may
extend the time of said lien for a period not exceeding two yoars
from the date on which the original lien would expire, and the lien
shall be extended for the period specified in the order upon the record-
ing before the expiration of the existing lien, of a certificd copy of the
order with the recorder of the county in which the real property at-
tached is situated. The lien may be extended from time to time in
the manner. herein prescribed. . '
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- 342c. An attachment of personal property shali,
unless sooner released or discharged, cease to be of any
force or.effect und the property levied on shall be

- released from the operation of the attachment at the

expiration of one year from the date of the levy of the
writ unless a notice of readiness for trial is filed or a
judgment is entered against the defendant in the action
in which the attachment was issued within that period, ip
which case the attachment shall continue in effect until
released of vacated after judgment as provided in this
chapter. However, upon motion of the plaintiff, made not
less than 10 nor more then 80 days before the expiration
of such period of one vear, end upon notice of not less
than five days to the defendant, the court in which the
action is pending may, by order filed prior to the
expiration of the period, extend the duration of the
“attachment for an additional period or periods as the
.court may direct, if the court is satisfied that the failure
“to file the notice of readiness is due to the dilatoriness of
‘the defendant and was not caused by any action of the
plaintiff. The attachment may be extended from time to
‘time in the manner herein prescribed. o

Rote. The present law has three similar but slightly
different provisions for equipment, real property, and
personal property (other than equipment). The staff sees
noc spparent reason for these different pmvision? ani we
have accordingly provided in Section 487.510 a single,. simple pro-
cedure for extending the effectiveness of a lien of attach-

ment.
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§ LB7.520. Execution of certain comrercial peper by levying officer

L487.520. fa) Wnen a check, draft, money order, or other order for
the withdrawal of money from a banking corporation or association, or
the United States, or any state or public entity within any state,
payable to the defendant on demand, comes into the possession of &
levying officer undsr a writ of attachment, the officer shall promptly
endorse the same and present it for payment.

(b) The levying officer shall endorse the check, draft, money
order, or other order by writing the namz2 of the defendant thereon
and the name and official title of the levying officer and gilving the
title of the court and the cause in which the writ was issued. Such
endorsement shall constitute a valid endorsement. No banking corpora-
tion or association or public entity on which the check, draft, money
order, or other order is drawn shall incur any liablility to any person,
firm, or corporation by reason of paying to the officer the check,
draft, money order, or other order by reason of such endorsement. Ko
levying officer shall incur sny liability by reason of his endorsing,
presenting, and cbtaining payment of the check, draft, money order, or
other order. The funds or credit resulting from the payment of the
check, draft, money order, or other order shall be held by the levying
of ficer subject to the levy of the writ of attachment.

{¢) If it appear fram the face of the check, draft, money order,
or other order that the same has beeh tendered to the defendant in
satisfaction of a claim or demand and endorsement thereof shall be
considered s release and satisfaction by defendant of such ¢laim or

demand, the officer making the levy shall not endorse the check, draft,
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Money order, or other order unless the defendant ghall first
sndorse the same to the officer making the levy. If the defend-
ant shall not endorse the check, draft, money order, or other
order to the officer making the le;*y, the officer shall hold such
check, dreft, money order, or other order subject %o the levy and
shall incur no 1iability to the defendant or to any other person,

firm, or corporation for delay in presentwent of the same for

paymnent .

Comment. Section 487.520 authorizes and directs the levylng officer
to execute certain types of commercial paper. The section 1s virtually

identical to subdivision & of former Section 542. Subdivision 6 provided:

8. Winn chieks, deafts, money orders and other orders for the withdrawai of
Cmoney from & banking corporution or association, the United Btates, any state or .
public enfity within any srate, payable to the defendant or judgment dehiar oir do-
mand, cone futo the posscaslon of o levying afficer umder a writ of attechment or
exeention, the sheriff, constable, or wmarshal, to whem the writ is directed and de-
Hyvered, shull promptly thercafter endorse the sume and prescnt, o cause the same
to be presersy), for payment.  The sheriff, eonstable, or marshul shall endorse such
chinek, draft, woney order or other order fur the withdrawel of money by writing the
nune of the defendant o judgiuent debtor thereon and the name and officiat ticle of
the offlecr making the levy with the statement that such endorsement is made pur-
mane L levy of weit of sttachiment or execution aed glving the titde of coort amd
cause iet which sueh writ was issaod, amd snch endorserent ahall be sufficiont en-
dorsement and no hankibg covporation or ussoclation or publie entity vn which sald
cheek, 2eaft, money order oF other order for the withdrawsel of money js drawsa shali
ineur any linbility [o any person, firm or corporacion by reason of paying te soch
afficer such check, draft, moner order or uiher opder for withdrawal of money by
veason of sneh endorsemoent, nor shell the of flcer anking the levy Incur any Hability
by vieuson of his endorsing and presenting for and obtaining payment of such cheek,
draft, money order or other vrder Tor the peyment of money ; provided, bowever, that
the fands or credit Tesulting frem the payment of wuch check, draft, money order or
othwr order for withdrnwal of mouey shail be held by sald officer zubject to the levy
¢ aaid writ of attachment or execation. T it appear froin the face of such check,
draft, one¥ ondor or other order for the withdrawsl of moncy that the same Das
been tendered te the defendant or judgment dobkor in setisfaction of a clalm or de-
mand el that emiorsement thocsof sball be condldered a relense and satletaction by
Mfendant «r Jadgieat debtor of such claim or demand, then, In such event, the of- -
ticer making the Jevy shall not endorse said check, draft, money order or other order
For the withdrawal of money unless the defendent or judgzent debtor shall first
endorse the same to the offlcer making the levy: provided, however, that if sald
defenduant shall not erdorse sald check, draft, money order or other ardur for with-
drawal of money to the officcr making the levy, sald officer may thereafter hokd
such check, draft, money order or other order for the withdrawul of money subjoct
to such levy and shall incur no labllity to the defendant or jodgment dehtor or to
any sther persen, fiem of corporeiion for deiny in presentment of the same for, pay-
ment. B
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§_487.530. Sale of [or receiver] or keeper for attached property; proceeds :{ ;
receiver's expenses ] R

4187.530. (a) Whenever property is or may be attached, upon
application of either party {or any third person whose interest has
been determined pursuant to Section 689], after reasonable notice to
the other party {parties] and upon a showing that the property is
perishable or will greatly deteriorate or depreciate in value or for
some other reason that the interests of the parties will be best served
thereby, the court may order that such property be sold [or may appoint
g receiver] or direct the levying officer to take charge of, cultivate;
care for, preserve, collect, harvest, pack, or sell such property. |

{(b) Any sale of such property shall be made in [the same menner
that property is sold on execution}[a commercially reasonable manmner],
and the proceeds shall be deposited in the court to abide the judgment
in the asction.

{c) Where [m receiver] or keeper is appointed, the court shall
fix the deily fee of such [receiver] keeper and may order the plaintiff
to pay such fee and expenses of the [receiver] keeper in advance or may
direct that the whole or any part of such fee and expenses be paid
from the proceeds of any sale of such property.

{(d) Except as otherwise provided in this section, the provisions
of Chapter 5 (commencing with Section 564) and Chapter 5A (commencing
with Section 571) of this title shall govern the appointment, qualifica=
tions, powers, rights, and duties of a receiver appointed under this

section. }

VIII-52



§ 487.530 .

Note. The present attachment chapter has the following overlapping
provisions relating to the disposition of attached property.

Subdivision la of Section 542 provides in part as follows:

la. . . . Whenever growing crops have been attached under the
provisions of this subdivision, which will greatly deteriorate in
value, unless property cultivated, cared for, harvested, packed or
sold, the court issuing such writ, upon application of the person in
whose favor the writ runs, and after due notice to the owner of said
property, may direct the sheriff to take possession of said property
and to cultivate, care for and preserve the sawe and, when necessary,
narvest, pack and sell such property. Any sale of such property shall
be made in the same manner that property is sold on execution and the
proceeds must be retained by the sheriff to be applied to the satisfac~
tion of any judgment which may be recovered in the action in which sald
writ is issued. The court shall order said applicant to pay such ex-
penses in advance if the court may deem it proper, or may direct that
the whole or any part of such expenses be paid from the proceeds of
any sale of such property.

qubdivision 2a of Section 542 relating to crops growing on real preoperty
held or standing in the name of a third person has a virtually identical para-
graph except that the court mey direct the sheriff to take possession of the
crops with or without notice to the owmer of "said property." Subdivision ga
is ambiguous as to whether "said property" refers to the crops or the real .
property. However, it hardly mekes sense Lo reguire notice to the defendany
under subdivision la and not require a similar notice under subdivision ca.
Hence, we suspect that the only additional decision the court must make is whether
to serve the owner of the underlying realty. E

Section 547 provides as follows:

547. If any of the property attached be perishable, the officer
levying the attachment must sell the same in the menner in which such
property is sold on execution. The proceeds, and other property
attached by him, must be retained by him to answer any Jjudgment that
may be recovered in the action, unless sconer subjected to executlion upon
another judgment recovered previous to the levy of the attachment. Debts
and credits attached may be collected by him, if the same can be done -
without suit. The receipt of such officer is a sufficient discharge for
the amount paid. -

Section 547a provides as follows:
547a. Whenever a writ of attachment is issued and the holder of

such writ desires to attach, or has attached, property which is perishe:
mble, or which will greatly deteriorate in value unless properly cultivated,
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carad for, harvested packed or soid, the court issulng such writ, upon
application of the heider thereof, and after die notice to the owner of
said property, ma, appoint & rocgiver to take charge of said property
and to culrivate, care for and preserve the same and, when necessary,
Warvest, pack and self zuch nroperty.  Any sale of such property shall
be made in the some manner thai property 15 scld on execution and
the proceeds must e retained by such receiver io be applied to the
satistaction of any judgiaent which may be recovered in the action
in which said writ is issued. The court shall Hx the fee per dav
of such receiver &nd mny order said applicant {o pay such fee angd
expenses of gaid recelver in advance if toe comt may desm it proper,
or may direct that the wiele or any part of such fee and expenses be
paid from the proceeds of any sale of such property. '

.

Section 548 provides as follows:

§ 548. ) o o
Whenever property has been talken by an officer under a writ
~of attachment and it is made to appear satisfactorily to the court, or
& judpe thereof, that the interest of the parties to the action will be
subserved by a sale thercof, the court or judge may order such prop-
erty to be sold in the same manner as property is sold under an
. execution, and the proceeds 1o be deposited in the court to abide the
judgment in the action. Such order can be made only (1) afier notice
to the adverse party or his atforney in case such party has been per-
sonally served wilh a summons in the action or, (2) after an order of

serviee of summons by publicaticn has becn made.

Section 487.530 sttempts to combine these provisioms into one
section which does in substence what is done under the existing law.

o
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§ 487.540. C(ollection of account receivable, chattel paper, chose in action,
negotiable instrument, or judgment "

4L8T7.540. Where an account receivable, chattel paper, chose in
action, negotimble instrument, or judgment is attached, the account
debtor or obligor may pay the amount owing on such obligation to the
levying officer. The receipt of such officer is & sufficient dis-

charge for the amount paid.

Comment. Section 487.540 replaces a portion of former Section 547
which provided:

547. . . . Debts and credits attached may be collected by him
[levying officer], if the same cen be done without suit. The receipt
of such officer is a sufficient discharge for the amount paid.

Note. Section 487.540 treats the matter of voluntary payment. Should
the parties [or the levying officer] be permitted or required to file suit
to coliect a debt owing? Should suit be filed or should some exception dhe
made to toll the statute of limitations on &8 due debt? Should the levying
officer have a duty to collect a debt? Should the attaching creditor (prior
to judgment) be given some means of collecting an amount due? Note Chapter
11 (Bection 491.010) gives the creditor the means to determine whether an
amount is owing but that procedure gives no other special relief.
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§ 487.550. Release of attachment

u87.550. (a) The levying officer shell release an attachment
whenever he receives a wriitten direction from the plaintiff, or a
certified copy of sn order of the ndurt inm&ﬁﬁﬂ'thé action is
pernding, discherging or dissclving the attachment ox releaéing
vhe property. |

(b} vhere the property % be relessed has been taken Intc cus~
tody, it sball be delivered to the person from whom 1t was taken.
If such person cannot ve found within the county where the property
Vas levied.upon, the levying officer shall retain the property but
give reasonable notice to such person as to where he may secure its
possession. Ii; after 30 days from the giving of such notice, such
persoh has not claimed the property, the levying officer shall sell
such property in the same msnner that property is scld on execution
and deposit the proceeds, after first deducting his costs and ex-
penses, in the cou™t to ablde the judagment in the action.

(¢} Where the property to be released has not been taken into

custody, the levylng officer shall release the attachment by issuing
a written release addressed to the person served with the copy of the

writ and notice and, where the writ and notice were recorded or filed,

by recording or filing such written release in the same office.

(a) There shall be no liebility for persons acting in conformity
with the release of the levying officer 'or for such officers releaging

such attachmentes in accordance with this seciion.
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§ 487.550

Comment. Section 487.550 replaces the following provisions under the

former law:

542.2. . . . {b) When a notice of attachment lien has been
filed and the plaintiff, for whatever reason, no longer has an
attachment lien in the equipment of the defendant, the sheriff,
marshal or constable shall sign & notice to that effect for filing
with the Secretary of State.

* * ¥* * *

sk, , . . The levying officer shall release such attachment or
garnishment in full or in part as required, by issuing a written re-
lease addressed to the person served with the copy of the writ and
notice, (1) upon written direction of the plaintiff or his attorney,
or (2) upon receipt by the officer of an order of the court in which
the action is pending, or a certified copy thereof, discharging or
dissolving the attachment or garnishment or releasing the property

. or (3) in all other cases provided by law. There shall be no
liability for such persons acting in conformity with such releases
or for such officers releasing such sttachments or garnishments in
accordance with the foregoing.

560. An attachment as to any real property may be relegased by
a writing signed by the plaintiff, or his attormey, or the cfficer
who levied the writ, and acknowledged and recorded in the like manmer
as a grant of real property.

Note. Section 487.550 suthorizes only the levying officer to file a

notice that an attachment is relemsed. This continues the procedure provided
by Section 542.2. Section 560, however, permits the plaintiff, or his
attorney, to also file such a notice. Should this latter procedure be re-

tained?

for real property only? or for all property where levy is by filing?
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§ 487.551. Judgwent for defendant; release of property and return of proceg@s
487.551, If the defendant recovers judgment against the-plaintifﬁ

and no timely motion for vacation of judgment or for judegment notwithe
standing the verdict or for a new trial 1s filed and served and is -pend-
ing and no appeal is perfeclted and undertaking executed and filed as |
provided in Section 321 of this code, any undertaking received from thed
defendant in the action, all the proceeds cof sales and money collected by
the levylng officer, and all the properiy attached remaining in such
officer’'s hands shall be delivered to the defendant; and the court
shall order the discharge of any attachment made in the action and the

release of any property held thereunder.

Comment. Section 487.551 is substantively identical to the first por-
tion of former Section 553. Section 553 provided in part:

553. If the defendant recovers judgment against the plaintiff, and
no timely motion for vacation of judgment, or for judgment notwithstande
ing the verdict, or for a new trial, is filed and served, and no appeal
is perfected and undertaking executed and filed as provided in Section-
921 of this code, any undertaking received in the action, all the pro-
ceeds of sales and money collected by the sheriff, constable, or marshﬂ;
end all the property attached remaining in such officer’s hands, must be
delivered to the defendant or his agent, the order of attachment be diswe
charged, and the property released therefrom .

Note. It might be noted that,under the levy procedures provided in the -
draft statute,only property in the possession of the defendant is required to
be taken into custody; property in the possession of third persons 1s generally
left in their possession (they may, of course, demand that it be removed).
Therefore, although Section 487.551 requires that property in the levying
officer's hands be returned to the defendant, rather than the person from
vhom it was taken, this should cause no problems and seeme simpler where ag
much time has passed as is required to obtain a judgment. We could, however,
provide a procedure here comparsble to that under Section 487.550 where '
property is returned to the persen from whom 1t was taken.

This section provides for disposition where the defendant recovers judg-
ment. Provisions relating to release on the posking of an undertaking are
provided in Chapter 9 (Undertakings). The staff believes that the provisiona
covering disposition where the plaintiff recovers judgment should be located
in the chapter dealing with execution generally. We propose that Section 684.2
be added as set forth on the following pages.
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i i t from attached property; proceeds
684.2 {added). Satisfaction of judgment 1 /5 ]
: . of perishable property go1d, money toilected, sates
urder execution; notices; delivery of balance

Sec. . Section 684.2 is added to the Code of Civil Procedure, to
read: _

684.2. Where an attachmwent has previously been issued and judgment
is recovered by the plaintiff, the sheriff, constable, or marshal shs.].]-..j
satisfy the same out of any property attached by him which is still suﬁ?
Ject to such attachment: -

(a) First, by paying to the plaintiff the proceeds of all sales of .
perishable property sold by him, or of any money collected by
him, or so much as shall be necessary to satisfy the Judgment;

(b) If any balance remain due and an execution shall have been ig-
sued on the judgment, he shall sell under the execution so much of thé-
property, real or personal, as may be necessary to satisfy the balance
if enough for that purpose remain in his hands. Notices of the sales
shall be given and the sales conducted as in other cases of sales on
execution. If, after selling the property attached by him remaining in
his hands, deducting his fees, and applying the proceeds, together with

the Toney collected by him, to the ‘payment of the judgment, any balance

shall remain due, the sheriff, constable, or marshal shell proceed

to collect such balance as upon &n execution in other cases.

(¢) Whenever the judgment shall have been paid, the sheriff,
constable; or marsbal shall deliver over to the defendani the
attached property remeining in his hands and any proceeds of the property

attached unapplied on the judgment.

Conment. Section 684.2 combines the substance of former Sections 550

end 551i. These sections provided:
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§ 684.2

§ 550.

VIf judgment be recoverad by the plaintiff, the sheriff, constable,
or marshal must satisfy the same out of the property attached by
him which has not been delivered to the defendant, or released be-
cause of a third party claim, or subjected to a prior execution or at-
tachment, if it be sufficient for that purpose:

-

1. By paying to the plainiiff the proceeds of all sales of perish-
-able property sold by him, or of any debis or eredits collected by him,
or o much as shall be necessary to satisfy the judgiment;

2. If any balance remain due, and an execution shail have been
issued on the judgment, he must sell under the execution so much of
the property, real or personal, as may be necessary to satisfy the
balance, if encugh for that purpose remain in his hands. Notices of “
the sales must be given, and the sales conducted as in other cases of
sales on execution,

P

If, after selling all the property attached by him remaining in
_ his hands, and applying the proceeds, together with the proceeds of
any debts or credits collected by him, deducting his fees, to the pay-
ment of the judgment, any balance shall remain due, the sheriff, con-
stable, or marshal must proceed to collect such balance, as upon an
execution in other cases. Whenever the judgment shail have been
paid, the sheriff, constable, or marshal upon reasonable demand, must
deliver over to the defendant the attached property remaining in his
hands, and any proceeds of the property attached unapplied on the
judgment. )

L
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CHAPTER g,  UNDERTAKINGS

Article 1, General Provisions

§ 489,010, Application of article

489.010. Unless expressly provided by statute, the provisions

of this article apply only to undertakings required in this title.

Comment. Section 489,010 limits the epplication of this article to
undertakings in attachment proceedings. The provisions of this article supe
plement the general provisions that govern undertakings in Sections 1041-
1059 of the Code of Civil Procedure and are in turn supplemented by specific

provisions relating to particular undertakinga in other articles of this
¢hapter,



§ 489,020, Definitions

489.020. As used in this article:
(a) "Beneficiary" means the person to be benefited by an undertaking.

(v) "Principal™ means the peraon who files an undertaking.



§ 489.030, Waiver of undertaking

485.03C. An undertaking may be waived in writing by the beneficiary.

Comment. Section 489.030 is modeled after a portion of Section 920

{waiver of appeal bond). See also Merrit v. J. A, Stafford Co., 68 Cel.2d

619, 440 P.2d 927, €8 Cal. Rptr. 447 (1968)(parties may agree to appeal bond

in less than required amount). Compare former Section 539{a){failure to

obJect deemed a waiver of objection).



§ 489.040, Number of sureties required

489,040. An undertaking shall be executed by two or more sureties.

Comment. Section 489.040 generalizes the provision for at least two
sureties, formerly found throughout the attachment chapter. See former Sec-
tions 539, 53%a, 540, 553, 555. The requirement formerly found in many of i
these sections that the sureties be "sufficient” is continued in Sections |
1057 (affidavit of sureties), 489.060 {approval of undertaking), and 489.080

(ebjection to undertaking). CF, Tibbet v. Tom Sue, 122 Cal. 206, St P, Thl

(1898){provisicn for attachment undertsking incorporates Section 1057).
Any undertsking required in this title may, in lieu of two or more per~
sopal sureties, be executed by a single corporate surety. See Section 1056.

Cf. Brandt v, Superior Court, 67 Cal.2d, 437, 432 P.2d 31, 62 cal. Rptr. 429

{1967 )(undertaking in libel and slander action mey be made by corporate

surety as well &s by personal sureties).



§ 489.050. Estimate of value of property in undertaking

489.050. Where the amount of an undertaking depends upon the
value of property, the undertaking shall include the principal's

estimate of the market value of such property.

Comment. Section 489.050 adopts the method used under Sections 677
{action to set aside fraudulent conveyance) and 710c (third-party claims
on execution), whereby the person filing the undertaking supplies the esti-
mate of value. The provision of former Section 555 for a court-appointed gp-
praisal of properiy is not continued. However, the Judicial officer may or@er an

appraisal of property upon a subseguent objection by the beneficiery. See .

Section 489.100(yp).
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§ 489.060. Filing and spproval of undertaking

489.060. () An undertaking shall be presented to a judicial
officer for approval and upon approval shall be filed with the court
in whiech the setion is pending. The undertaking becomes effective
upon filing.

{b) Nothing in this chapter shall be construed to preclude

approval of an undertsking in an amount larger than that required.

Comment. Section 489.060 requires approval of any undertaking under th}s
title by & judicial officer before it may be filed. This generalizes the.
requirement of former Section 540 {undertaking for release of attached prop-
erty). The judicial officer approves the undertaking if he determines that
the undertsking on its face and the effidavite of the sureties are sufficieng.
Such approval has no effect on the right of the beneficiary to object to the
sufficiency of the undertaking.

The unde;taking is filed with the court in which the action is pending.
Under prior law, the undertaking was filed with the court in some instances
(former Section 540) and with the levying officer in others (former Section
53%a). However, since an undertaking must be approved by a judiclal officer ‘
in all cases, all undertakings are required to be filed with the court.

See also Section 1057 (clerk to enter undertaking in register of actions).

Subdivision (b) of Section 4B9.060 is based on a sentence found in

former Section 539.
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§ 489.570. Grounds for objection to undertaking

489.070. The beneficilary may object to the sufficiency of an
undertaking on either of the following grounds:
{a) The sureties are insufficient.

{(b) The amount of the undertaking is insufficient.

Comment. Section 489.070 contimies prior law. See, e.g., former
Sections 539 (exceptions to sureties, increase of undertaking on motion),
554 (Justification of sureties), 555 (justification of sureties). The
combination of both exception to sureties and adequacy of the amount of
the undertaking in & single objection to the sufficlency of the undertak-
ing is modeled upon Sections 678 (undertaking in action to set aside trans-
fer of property) and 711-1/2 (undertaking by third-party claimant on

execution).

The qualifications of sureties are set out in Sections 1056 and 1057.

The amount of the undertaking is prescribed in Sections 3 s

’ , and




§ 489.080., Manner of maeking objection

489.080. {a)} An objection to the sufficiency of the undertaking
shall be made by a noticed motion. The notice of motion shall specify
the precise ground for the objection.

{b) Where the objection is made on the ground that the market
value of the property on which the amount of the undertaking depends
exceeds the value estimated in the undertaking, the notice of motion

shall state the beneficiary's estimate of the market value of the

property.

Comment. Section 489.080 provides a procedure for objecting to the
sufficiency of the undertaking but places no limitation on the time within
which cbjections must be made. Contrast former Sections 539, 53%9a, 553.5,
554 (five days).

Subdivision (b) is new. TIts purpose is to facilitate voluntary agree-
ment on the amount of an underteking by the parties. See Section 489.100.
Where the parties are unable to agree on property valuation, the court

determines the amount of the undertaking. See Section 489..090.



§ hBQ.ogO. Hearing and determination of objection

589.090. (a) Unless the parties otherwise agree, the hearing
on the ohjection shall be held not less than two nor more than five
days after service of notice of motiom.

{b) The hearing shall be conducted in such manner as the judicial
officer determines 1s proper. He may permit witnesses to attend and -
evidence to be procured and introduced in the same manner as in the
trial of a civil case. He nay appoint one or more disinterested per-
sons to appraise property for the purpose of ascertaining its wvalue.

{¢) If the judicial officer determines that the undertaking is
insufficient, he shall specify in what respect it is insufficient and
shall order that an undertaking with sufficient sureties and in =
sufficient amount be filed within five days. If the order is not com-
plied with, &1l rights obtained by filing the original underteking
shall immediately cease.

(d) Vhere the judicial officer determines an undertaking is in-
sufficient, the undertaking shall remain in effect until an undertaking
with sufficient sureties and in a sufficient amount is filed in its
place.

(e) Where the judicial officer determines an undertaking is suf-
ficient, no future objection may be made to the undertaking except upon

a showing of changed clrcumstances.

Comment. Section 489.090 is derived from numerous provisions of the
Code of Civil Procedure. See, e.g., Sectioms 678, 678-1/2, 679, 71l1-1/2,

712, 712-1/2, 833-835, 1030, and 1057.
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§ 489090

The time for hearing on the sufficiency of an undertaking in subdivision
(2) continues prior law. See former Section 539.

Subdivision {b) is intended to provide the judicial officer with a wide
variety of tools. He may examine sureties under ocath; he may appoint
appraisers; he may order a full-dress hearing. Subdivision {b)} is permissive
rather than restrictive. |

If a new undertaking is filed after the original undertaking is found
insufficient, it must of course be approved by a Jjudicigl officer. before it
may teke effect. Section 489.060, The nev or increased undertaking is sub-
Ject to objection 1in the same manner as the original undertaking. Section
483 970, However, a judieial officer's determination that an undertsking is
sufficient 1s binding in any subsequent proceedings, absent changed circum-
stances. Subdivision (e).

Orders for a sufficient undertaking made under this section are not

subject to appeal. See Murillo v. Toole, 47 Cal. App.2d 725, 118 P.2d 895

{1941). See also Section 904.1 et seq.
Subdivision (d) is new. The effect of this provision is to continue
the liability of the surety on an insufficient undertaking until the surety
is excnerated either by the filing of & sufficient undertaking. or the failuyre

of the condition of the surety's liability.
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§ 489.100. Hearing unnecessary where undertaking increased to amount of
beneficiary's estimate of property value

489.300. Where an objection to an undertaking is made on the
ground that the market value of property on which the amount of the
undertaking depends exceeds the value estimated in the undertaking,
the principal may accept the beneficiary's estimated value of the
property and file at once an increased undertaking based upon such
egtimate. In such case, no hearing shall be held on the objection,
and the beneficlary is bound by his estimate of the value of the
property in any hearing on the sufficiency of an undertaking filed

by the principal in the action.

Comment. Section 489.100 is derived from Sections 678, 679, T1i-1/2,
and Ti2-1/2. The beneficiary is bound by his estimate of the value of the
property on vhich the amount of the undertaking depends but may object to

the sufficiency of the incressed undertaking on any other ground.
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§ L89.110, Liability of surety

4189.110. HNotwithstanding Section 2845 of the Civil Code, a Jjudg-
ment of liability on an undertaking shall be in favor of the beneficiary
and against the sureties and may be enforced by the beneficlary direct;y
against the sureties. The liability of a surety is limited to the ‘
amount of the undertaking. Nothing in this section affects any right

of subrogetion of & surety against his principal.

Comment. Section 3489.110 supplements Section 1058a. Under Section
1058e, a motion to enforce liabllity on an undertaking i1s directed to the
gureties. Section 489.110 makes clear thet the liability may be enforced
directly against the sureties. In contrast with former law, the beneficiary
need not attempt to satisfy his judgment first from the assets of the principal.

Cf. former Section 552; Bezaire v. Fidelity & Deposit Co., 12 Cal. App.3d

888, 91 cal. Rptr. 142 (1970); Civil Code § 2845. This provision in no way
interferes with the contractual relation between principal and surety.

Section 489.11C 1imits only the 1liabllity of a surety; the principal
is lisble to the beneficiary to the extent of the full amount of damages

caused. See Section 450.020.
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§ 489.120. rLimitations period for recovery on undertaking

489.120. A motion to enforce limbility on an undertaking shall
be filed and notice served no later than one year after final judgment
in the action in which the undertaking is given has been entered and

the time for appeal has expired.

Comment. Section 480.120 is derived from Section 1166a.
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Article 2. Undertakings to Cbtain Writ of

Attachment or FProtective (rder

§ 489.210, Undertaking reguired

489.210. Before issuance of a writ of attachment or a protective
order, the judicial officer shall require that the plaintiff have filed
an undertaking to pay the defendant any amount the defendant may reccvér

for any wrongful attachment by the plaintiff in the action.

Comment. Section 489.210 supersedes the first sentence of former Sec~
tion 535.

For dameges on wrongful attachment, see Chapter 3g (Section 450.010 et
EES;)' The recovery for a wrongful attachment includes not only damages buf
also attorney's fees. See Section 490.020. See also Section 490.010 {acts

constituting wrongful attachment).
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§ L4B9.220. Amount of undertaking

489.220. (a) Except as provided in subdivision (b), the amount
of an undertaking filed pursuant to this article shall be one-half of
the smount sought to be recovered by the plaintiff in the action in
which the writ of attachment or protective crder is sought.

{(b) If, upon objection to the undertaking, the judi¢ial officer
determines that the probable recovery for wrongful attachment exceeds
the amount of the undertaking, he shall order the amount of the under-
taking increased to the amount he determines to be the probable recoveyy for

wrongful attachment if it is ultimately. determined that there was a wrghgful
attachment.

Comment. Section 489.220 supersedes portions of former Section 539

but provides no euwthorization for decrease of the amount of an undertaking,

Subdivision (a). Subdivision {a) makes no provision for attachment baged
on & pertisl smount of a plaintiff's claim. Compare the second sentence of
former Section 539.

Subdivision (b). Under former lsw, the undertaking could be increased

only to the ampount for which the writ was issued. See the last sentence of

former Seetion %39.
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§ 489,230, Notice to defendant

489.230. (a) The notice of levy of the writ of attachment shall
include a statement, in s form adopted by the Judicial Council, advising
the defendant that the underteking has been filed and informing him oflﬁis
right to object to the sufficiency of the undertaking.

(b) A protective order shall include a statement comparable to the
one required by subdivision (a), the content of which shall be prescribgd

by rule adopted by the Judicial Council.

IX-16



§ 489.2L0. Deposit account, or contents of safe deposit box, not wholly in
name of defendant :

L89.240. {a) HWotwithstanding any other provision of law, the
provisions of this section shall be complied with where the following
personal property is sought to be attached:

(1) A deposit account, or interest therein, not standing in the
name of the defendant alone.

(2) Property in a safe deposit vault or box maintained by a bank,
trust company, savings and loan association, or other corporation
authorized and empowered to conduct a safe deposit business and rented
by it to a person other than a defendant.

(b} The amount of an undertaking filed to obtain a writ of attache
ment of property described in subdivision (a) shall be an smount not
less than twice the amount sought to be recovered by the plaintiff in
the action in which the writ is sought. The undertaking shall secure
the payment of any recovery for wrongful attachment by any person,
other than the defendant whose interest is sought to be attached, righte
fully entitled to such property (which person need not be named speci-
fically in the undertaking but may be referred to generally in the same
manner as in this sentence).

{c) Objections to the undertaking may be made by any person claims

ing to be the rightful owner of the property sought to be levied upon.

Comment. Section 489.240 continues the substance of a portion of formey
Section 539a except that the provision for delivery of the undertaking to
the beneficiary through the sheriff and bank is not continued. See Comment
to Section 489.060,
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Artiecle 3. Undertaking to Obtain Release of

Attachment or Protective Qrder

§ 489.310. Application for release of attachment; proper court; undertaklng,
maltiple defendants

489.310. (a) Upon reasomable notice to the plaintiff, a defend-
ant whose property has been or is subject to being attached and who
has appeared in the action may apply to the court in which the action is
pending, {or, if a writ of attachment is levied in another county, to
a court in such county having jurisdiction in cases involving the amount
specified in the writ,] for an order permitting him to file an undertak-
ing in lieu of any property which has been or is subject to being |
attached.

{b) The application shall include a statement, executed under oath,
describing the character of the defendant's title to the property and
the manner in which he acguired such title.

(¢) Before making such order, the court shall require the defend-
ant to file with the court in which the application is made an undertak-
ing to pay the plaintiff the value of the property released not exceeding
the amount of such Jjudgment ageinst such defendant. The amount of the
undertaking filed pursuant to this section shall be equal to the value
of the property as stated in the writ or in the plaintiff's application
for a writ. The court shall issue such order upon being satisfied that
a valid and sufficient undertaking has been filed.

{d) Where an action is against more than one defendant, any defen@-
ant may make such application. The filing of an undertaking by such
defendant shall not subject him to any demand against any other defendant;
however, the levying officer shall not be prevented thereby from
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. § 489.310
attaching, or be chiiged to relemse from atlachment, any property of
any other defendant. Where iwo or more defendants have an interest
in the same properiy, a joint applicaltion ané undertaking shall e

filed to secure the release of such property.

Comment. Sectlon 482.310 is dbased on former Sections 540, 554, and

These sections provided:

540, The writ must be directed o the sueriff, . . . and require

lhim te attacin and sg&fely keep 2ll the property of such defendant . . . b

I

g “unless

such defendant give him security by the undertaking of at
lesst two sufficient sureties, which must first be approved by a
judge of the conrt iacuing the writ, or if said writ 6f attach.
ment is issued to another county then by a Judge of & court,
having. jurisdietion in. eases involving the amount specified in
the' rit, in ‘the cotinty where the levy shall have been, or is
ubout to be, made, or deposit & sum of money with the sheriff,
consteble, or marsha! in an amount sufficient to satisfy such
demand against such defendant, in addition to those costs acty-
ally incurred to the time of giving the undertaking or the de-
posit of-money with the sheriff, constable, or marghal, a sum
not to exceed 26 percent of the amount of the plaintiff’s de-
- mund, end in no event more than one thousand dollars (%1,
000}, or in an amount equal t¢ the value of the property of
such defendsat which has been or is ubout to be attached, in
‘which case 10 take such undevtakihg or sum of money in {ien
of the property whick hag been or is about to be atiached.

In the event that the action is against more than one de.
fendant, any defendunt whose property has heen or is about
to be attached in the action may give the sheriff, constable, or
marshal such undertaking which must first be approved by
the judge us heraimabove provided, or depnsit such sum of
money, and the sheriff, constable, or marshal shall take the
same in len of such property. Such undertaking, or the de. .
_posait of such sum of money, shall not subject such defendant
to, or make him answerable for, any demand againat-any other
defendant, nor shell the sheriff, constable, or marshal thereby
be prevenied from attaching or be obliged to relesss from
attachment, any property of any other defendant. Bowever,
such defendant, at the time of giving such undertaking to, or
depositing such sum of money with the sherif¥, constable, or
marshal, shail fils with the gheriff, constable, or marshal = )
statement, duly verified by his cath, wherein such defendant
shall state the character of hia tille to the atiached property
‘rud.the, manser inywhich he acquired such title, and aver and
declare that the other defendant or defendants, in the action
.in which ssid undertaking waa given or sach sum of money
was deposited, hez or have not any interest or claim of any
nature whatsoever in or to ssid property.
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5 189.:

§ 554.

“Whenever any defrndant has appeared in the action, such de-
fendant may upon rensonable notice o the plainti’f, apply 1o the court
in which the action is pending, or o the judge thereof, for an order to
discharge the attachment whotly, or in part; and upon the execution
of the undertaking mentioned n the next section, an order may be
made releasing from the operation of the atrachment, any or all of
the property of such defendant attached; and «ll of the property 0
released and all of the proceeds of the sales thereaf, piust be delivered
to such defendant upen the justification of the sureties on ihe under-
. taking, if mquiréd by the plaintiff. Such justification must take place
within five days aiter the notice of the filing of such undertaking.

§ 555:

ofore making such order, the court or judge must require an
underiaking on betalf of such defendant, by at least two sureties,

residents and freeholders, or householders in the State io the effect

that in case the plaintiff recovers judgment in the action against the

defendant, by whom, or in whose behalf such undertaking shall be giv-’

en, such defendant will, on demand, redeliver the attached properiy

_?:i released to the proper officer, to be applied to the payment of any
judgment in such action against said defendant, or in default thereof,

that such defendant and sureties will, on demand, pay to the plaintiff
the Tull value of the property released not exceeding the amount of
such judgment against such defendant. The court or judge making
such order may fix the surn for which the undertaking must be exe-
cuted, and if necessary in fixing such sum to know the value of the
property released, the same may be appraised by one or more dis-
interested persons, ic be appointed for that purpose. The sureties may
be required to justify hofore the court or judge and the property ag—
tached cannot be released from the attachment without their justifi-
cation if the same is required.

Y
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Article 4. Undertaking on Appeal

§ 489.410. Postjudgment continuance of attachment; increase in undertaking

489 .410. (a) At any time after entry of judgment in favor of
the defendant and before perfection of an appeal under the provisions
of Section 921, upon motion of the defendant, the trial court may
order an increase in the amount of the original undertaking on sttach-
ment in such amount, if any, as is Jjustified by the detriment reason-
ably to be anticipated by continuing the attachment. Unless such
undertaking is filed within ten (10) days after such order, the order
of attachment shall be discharged, &nd the property released therefrom.

(b) If an order increasing the undertaking is made, the amount
of the undertaking on appeal required by Section 521 of this code
shall be the same as the amount fixed by the trial court in such order,

(c) Neither the pendency nor granting of a motion timely filed
and served by the plaintiff for vacation of judgment, or for judgment
notwithstanding the verdict or for new trial shall continue an attach-
ment in force, unless an undertsking is made by the plaintiff to pay
all costs and damages susteined by continuing the attachment. The
undertaking may be included in the undertaking specified in Section
921, If not so included, the same procedure shall apply as 1n case

of an undertaking pursvant to Section 921.

Comment. Section 489.410 is based on former Section 553 which provided
in Part:
553. (A}t any time after entry of judgment and before perfection
of the appeal under the provisions of Section 321 of this code, upon

motion of the defendant, the trial court may order an increase in the
amount of the original undertaking on attaciment in such smount, if any,
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§ 489.510

as 18 Justified by the detriment reasunably to be anticipated
by continuing the attachmient. Unless such undertaking shall
be pxecuted and filed by at least two snreties within 10 days
after such order, the urder of uttuchment shall be discharged,
and the property reloased therclfrom. The sureties may be
required- to justify before the court within 10 days after the
undertaking is filed and if they il to do so, the order of -
- attachment shall be discharged and the property releaged
" therefrom. If an order. inereasing the undertsking is made,
“the amount of the undertaking on appeal required by Section
921 of this code shall be the same as the amount fixed by
the trial court in said order. Neither the pendency nor grant.
ing of a motion timely filed and served for vacation of judg-
ment, or for judgment notwithsianding the verdict or for new
trial shall continwe foree an attuchment. unless .an under-
taking be executed and filed on the part of the moving party
by at least two suretics that the moving party will pay all
costs and damages sustained by continuing the attachment, The
undertaking may be included in the undertaking specified in
Section 921, If not so included. the same proeedure shail apply
a8 in ease of an undertsking pursuant to Seetion 921, -



§ 489.420 Release from attachment upon filing of undertaking on appeal

489.420. Where a defendant appeals and the enforcement of the
Judgment against him is stayed by the filing of a sufficient under-
taking on appeal as provided by this code, 8ll property of such
defendant which has been attached in the action shall be released
from the attachment upon the justification of the defendent's
sureties, or written waiver thereof, or upon the failure of the
respondent to except to said sureties within five days after written

notlce of the Filing of the undertaking.

Comment. Section 489.420 is based on former Section 553.5 which
provided;

553.5. VWhenever a defendant appeals and the enforcement of the
judgment against him is stayed by the filing of a sufficient under-
taking on appeal as provided by this code, all property of sald defendw
ant which has been attached in said mction shall be reileased from the
attachment levy upon the justification of the defendant's sureties, or
written wailver thereof, or upon the fallure of the respondent to ex=-
cept to sald sureties within five days after written notice of the fil-
ing of the undertaking. If the officer’s fees for Bservices rendered
on the attachment are unpaid, such officer may retain so much of the -»
property or proceeds thereof as may be necessary to pay the same.

KRote. Section 483.420 provides for release where the defendant appealsg
gnd the trial court in its discretion requires an undertaking and the under=s
taking 18 given. Bee Section 917.9. Perfection of an appeal by the defends
ant stays the enforcement of the judgment but does not otherwise affect the
lien of attachment. See Section 916. The defendant may, of course, always
obtaln & release pursuant to Section 489.410. The provision for the levying
officer's fees has been eliminated. These can be recovered eventuslly ss -
coats, pending the final determination In the action.
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CHAPTER 10. LIABILITY FOR WRONGFUL ATTACHMENT

§ 490.010. Acts constituting wrongful attachment

490.010. A wrongful attachment consists of any of the following:

{a) The levy of a writ of attachment or the service of a protective
order in an action in which attachment is not authorized.

(b) The levy of a writ of attachment or the service of a protective
order in an action in which the plaintiff does not recover  judgment.

(c) The levy of a writ of attachment in an action in which the
plaintiff recovers judgment in an amount less than one-hslf the value
of the property levied on.

(4) The levy of a writ of attachment on property exempt from ettach-
ment.

(e} The levy of a writ of attachment on property of a person not

a party to the actlon.

Note. Subdivision {e) is included to present a problem ares for discus-
sion. Subdivision {e) deals with the situstion where the property of a third
person is attached by misteke, such as where property of a person having the-
same name asg the defendant is levied on. The relation between third-party

claims and wrongful attachment liability is yet to be explored.

It should be noted that the plaintiff's liabllity may be limited by

subdivision (b) of Section 490.020



§ %90.020. ILiability for wrongful attachment

590.020. (&) The liability of a plaintiff for causing a wrongful '
attachment includes both of the following: u

{lj A1l damages proximately caused to the defendant or any other
person by the wrongful attachment, whether direct or consequential,

(2) All costs and expenses, including attorney's fees, reasomnbly
expended in.recévering_for wrongful attachment; .
(b) The 1isbility of .a plaintiff for wrongful attachment is -

Limited by the amount of the underteking where the writ of attaciment
vas issued pursusnt to Article 1 ( commencing with Section 483.010) or
Article 2 {commencing with‘Sect:lon 483.310) of Chapter 4 of this title,
Comment. Section 490.020 provides a standard that will make the defend-

ent whole. Contrast Vesper v. Crane Co., 165 Cal. 36, 130 P. 876 (1913). '

Subdivision (a). The extent of wrongful attachment liability is the

.actual dapage caused by the attachment and includes such items as loss of

credit and businéss losses. Contrast Gray v. American Sur. Co., 129 Cal.

App.2d k71, 277 P.2d 436 (1954); Atles Dev. Co. v. National Swr. Co., 190 Cal.
329, 212 P. 196 {1923); Elder v. Kutner, 97 Cal. 490, 32 P. 563 (1893); Bailgy

<

v. McDougal, 296 lal. App.2d 178, 16 Cal. Rptr. 204 (1961).
Subdivision {b). Compare Section 489.120 (1iability of surety limited),

See. . - Fion v. Witherbee, 126 Cal. App.2d 45, 271 P.2d 606 (195).

P
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§ 490.030. Procedure for recovery for wrongful attachment

490.030. (a) A defendant msy recover damages for wrongful attach-
ment by motion filed in the trial court without necessity of an indepegd-
ent action. |

(b} A motion under this section shall not be filed or served on
the plaintiff until after entry of the final judgment in the action
for which damages are sought and expiration of the time for appeal from
such judgment. The motion may not be filed or served more than one yeér
thereafter.

(¢) The defendant may join in such motion the sureties on an undgr-
taking for wrongful attachment 1liability, and any judgment of liabilitg
shall bind the plaintiff and sureties jointly and severally, but the f
liability of a surety is limited to the amount of the undertaking.

(@) The procedure for recovery of wrongful sttachment dameges on
motion of the defendant shall be as provided in Section 1058z for

recovery on an undertaking.

Comment. Section 490.030 provides for recovery of wrongful liability
damages in the same manner &s recovery on an undertaking. See subdivision
(a).

Subdivision (). Subdivision (a) provides for a direct wrongful attach-

ment action against the plaintiff. See Seetion 490.020.

Subdivision (b). Compare Section 189.17P.

Subdivision (c). For the extent of the liability of a surety, see Sec-

tion L489.120.

Subdivision (4). Section 1058a was enacted by Cal. Stats. 1972, Ch. 391
{AB 605).
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§ 490.040. Setoff of wrongful attachment recovery

490.0L0. The amount of any recovery for wrongful ettachment shall
be offset insofar as possible against any unsatisfied amounts owed to
the plaintiff by the defendant on the judgment in the action for which

vrongful attachment damages are awarded.



§ 490.050. Recovery by third-party claimants

490.050. A person not a party to an action whose property is
wrongfully attached is entitled to recover damages for wrongful attache
ment to the same extent and in the same manner as & defendant in the
action. For this purpose, the person whose property is attached shall
be deemed to be the beneficiary of the undertaking for the attachment
of such property and shall have all rights of the beneficiary, including
the right to recover such damages by using the procedure provided by |

Section 490.030.

Note. Section 490.050 ie not fully developed. See note to Section
490.010. The probiem of third-party rights is alsc the subject of Senate
Bill 378 {1972), a bill that the author has dropped because the Commission

I1s studying this matter.
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§ 490.060. Common law remedies not limited

190.060. Nothing in this chapter limites the right to recover for
damages caused by an attachment or protective order on any common law

theory of recovery.

Comment. Section L90.060 makes clesr that this chapter does not limit.
the common law remedies for wrongful attachment such as malicious prosecution

and abuse of process. See, e.g., White Lighting Co. v. Wolfson, 68 Cal.2d

336, 438 P.2d 345, 66 Cal. Rptr. 697 (1968).
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CHAPTER 11. EXAMINATION OF THIRD PERSON INDEBTED

TO DEFENDANT; ADDITICHAL WITHESSES

§ 491.010. Third person indebted to defendant or possessing or controlling
property or credlits of defendant; examination i

491.010. (a) Any person owing debts to the defendant, or having
in his possession or under his control amy person2l property belonging
to the defendant, may be required to appear before a judicial officer
and be examined on oath regarding such property.

{b) If the person ordered to appear pursuant to this section
fails to appear, and if the order requiring his appearance has been
served by a sheriff, or some person specially appointed by the court
in the order, the judicial officer may, pursuant tc & warrant, heve
such person brought before the court to answer for such failure to
appear.

[(c} After such examization, the judicial officer may order
that property belonging to the defendant be attached in the manner

and under the conditions provided by this chapter.)

Comment. Sections 491.010 through 491.040 reensct the substance of
Sections 545 through 545.3 of the Code of Civil Procedure. Section 491.010
is based on Section 545. Section 545 provides as follows:

545. Any person owing debts to the defendant, or having in his
possession,or under his control, any credits or other rersonal property
belenging to the defendant, may be required to attend before the court
or judge, or 2 referee appointed by the court or judge and be exmsmined
on ogth respecting the same. The defendent may also be required to
attend for the purpose of giving information respecting his property,
and may be examined on ocath. The court, judge, or referee may, after
such examination, order personal property, capable of menusl delivery,
to be delivered to the sheriff, constable, or marshal on such terms
as may be just, having reference to any liens thereon or claims against
the same, and & memorandum to be giver of all other rersonal property,
containing the amount and description thereof.
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§ 491.010

If the defendant or other person ordered to appear pursuant to this
section fails to do so, and 1f the order requiring his appearance has
been served by a sheriff, constable, marshal, or some person specially
appointed by the court in the order, the judge may, pursuant to a warrgnt,
have such defendant or other person brought before the court to answer for

such failure to appear,

The apparent ability of the plaintiff under Section 545 to examine the -
defendant regarding his property is limited to an examination concerning
matters relating tc the examination of the third person and does not include
8 general examination of the defendant reparding his property. In short,
Section 545 does not provide the equivalent of the postjudgment creditor's

examination. See Ex parte Rickleton, 51 Cal. 316, P. ___ (1876). Compare

Code Civ. Proc. § 71k,
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§ 491.020. Examination; attendance of persons cutside county, 150-mile lug__

491.020. Wo person shall be required to appear pursuant to
Section 491.010 outside of the county in which he resides or in which
he has a place of business unless the distance to the place of hearing

1s less than 150 miles from his place of residence or place of business.

Comment. Section 491.020 is substantively identical to Section 545.1°
of the Code of Civil Procedure. Section 545.1 provides as follows:

545.1. No person shall be required, pursuant to Section 545 of
this code, to attend before a judge or referee outside of the county
in vhich he resides or in which he has a place of business, unless
the distance to the place of trial is less than 150 miles from his
place of residence or place of business.

See Ccpment to Section 491.C€10.
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§ 491.030. Order for examination of third person outside county of residence
or place of business

491,030. (&) When the third person does not reside or have a place
of business in the county where the sction is pending, an order for his
examination, suthorized by Section 491.010, mey be mede by any judicial
officer of a court of similar jurisdiction of the county where the third
person resides or has a place of business or, if no court of similar
Jurisdiction is in the county, by a court of higher jurisdiction therein,
upon. filing with the clerk of the court a certified copy of the complaint
in the pending action and an affidavit showing the existence of the facts
required to be shown herein.

(b) The fee for filing pursuant to this section shall be four dollars
($4) when filing is in a municipal court and five dollare ($5) when filing

is in & superior court.

Comment. Section 491.030 is substantively identical to Section 545.2 of
the Code of Civil Procedure. Section 545.2 provides as follows:

545.2. When a defendant or a garnishee does not reside or have a
place of business in the county where the action is pending, an order
for his examination, authorized by Section 545 of this code, may be made
by any judge of & court of similer jurisdietion of the county where the
defendant or gsrnishee resides or has a place of business, or if no court
of similar Jjurisdiction is in the county, by a court of higher jurisdic-
tion therein, upon filing with the clerk or the judge of the court a
certified copy of the complaint in the pending action and upon presenting
to the judge of the court an affidavit showing the existence of the facts
required to be shown herein. At the time of filing the certified copy of
the complaint, there shall be paid to the clerk or judge, as and for &
filing fee, the sum of four dollars ($i) when filed in a justice court;
the sur of five dollars ($5) when filed in a superior court.

See - Comment to Section 491.010.
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§ 491.040. Witnesses; compelling appearance; testimony

491.040. 1In any proceeding for the examination of a third person
under this chapter, witnesses, including the defendant, may be required
to appear and testify as to matters relating to the examination of such

person in the same manner a5 upon the trial of an issue.

Comment. Section 491.040 is substantially the same as Section 543.3
of the Code of Civil Procedure. Section 545.3 provides as follows:
545.3. In any proceeding for the examination of a defendant or
a garnishee under this chapter, witnesses may be required to appear
and testify before the judge or referee in the same manner as upon the
trial of an issue.

See Comment to Secticn 491.010.
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APPENDIZX

CODE OF CIViL PROCEDURE SECTIONS 537-561
(disposition under dreft statute indicated in the margin)

i

537. The plaintiff, in ap action specified in Sectiol™~
337.1, at the time of issuing the summons, or at uny tine
afterward, may have the property specified in Section
337.3 of a defendant specified in Section 537 2 attached in  § 483,010
accordance with the procedure provided for in this -
chapter, as security for the satisfuction of any judgment
that may be recovered, unless the defendant gives
security to pay such judgment, as provided for in this_~
chapter.

537.1. An-action referred to in Section 537 is an aCHOM
or actions by the same plaintiff in which the total sum
claimed, exclusive of interest, attorneys’ fees and costs, 18
. five hundred doliars ($500) or more and which is one or

more of the following:

(a) An action against 2 defendant described in
subdivision (a), (b} or {c} of Section 537.2 for a liquidated
sum of money based upon

(1) Money loaned; or
(2) A negotiable instrument; or
(3} The sale or lease of, or a license to use, real or

personal property {including, without limiting the o

generality of the foregoing, goods sold and deliveredon . g 182.010

open account}; or ' )

(4) Services rendered,
_ if the claim is not secured by any mortgage. deed of trust

or security interest on real or persona} property or, if
~ originally so secured, such security has, without any act of
the plaintiff, ér the person to whomn the security was

given, become valueless. The fact that interest. attorneyy’

fees, costs or any combination thereof are claimed by the

plaintiff in addition to the principal ainount of the debt

shall not make the clim unliguidated within  the

meaning of this section. Jefondant_described ==
(b} An action against a deiendan escribed in _ _
' subdivisi{m {d) of Section 5372 for the recovery of :gtecﬂt;‘nﬁg oig’
money. , R I
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537.9. The defendants referred to in Section 337 aréi™
(a) All corporations organized under the General
Corporation Law or under Part 4 (commencing with
Section 13200} of Division 3 of Title 1 of the Corporations
Code., or organized under a law of any foreign state or
jurisdiction authorizing the formation of business '
corporations. , : : S
(b} All partnerships organized under the Uniform see § 482.010
Partnership Act {Chapter 1 {commencing with Section
15001) of Title 2 of the Corporations Code) or the
Uniform Limited Partnership Act (Chapter 2
(commencing with Section 13501} of Title 2 of the
Corporations Code} or a law of any foreign state or
jurisdiction authorizing the formation of general or
limited partnerships. '
(¢} Individuals engaged in a trade or business. ==~
(d) Any person not residing in this state (including
any foreign corporation not qualified to do business in
this state under the provisions of Chapter 3 {(commencing
with Section 6403) of Part 11 of Division 1 of Title I of the
Corporations Code, and any foreign partnership which . Hot continued. See
has not filed a designation pursuant to Section 15700 of Note to § 482.010.
the Corporations Code}, or who cannot after due ‘
diligence be found within this state, or who conceals
himself to avoid service of summons J—

537.3. The property referred to in Section 337 is the ™ - _
following property not exemnpt from execution {without see § 486.020(a)
regard to whether a claiin of exemption shall be liled} _ ,

b

(a) With rc-spgct oy -curpn.m!:ions and partnerships™ :
referred to in subdivisions {a) and {b; of Section 337.2,all . § 486.010(a), (B)
corporate property and all partnership property. DT _

(bt With respect to ndividuals referred 1o in § 186.010{c)
subdivision {c) of Section 537.2 all of the following: ;

(1) Inventory. —— § 486.010(c){5)

{2) Accounts, contract rights, chattel paper, and ™
general intangibles consisting of any right to payment
of money {exclusive of those referred to in paragraph -
{3) of this subdivision), except any such individual §-486.010(c)(1).
claim with a principal balance of less than one hundred o
~fifty dollars {$150). ey
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§ 537.3
(3} Bank accounts and other deposit accounts——

except the first one thousand dollars ($1,000) balance
in any single bank or branch bank {(but, if the
gefengant has a}fcounts in more than cne bank or

ranch bank, the court, upon- application of the
plaintiff at the hearing provided for in Section 3384, § k86.010(c)(2) |
may direct that the writ be levied on balances of less
than one thousand doliars {$1,000) in a given bank or
branch bank if an aggregate of one thousand dollars
($1,000) in all such accounts remains free of thelevy).

{4). Securities. ) —— § 486.010(c)(8)

- {3) Equipment. § 486.010(c)(3)
{6) Real estate, including any leasehold estate with —
. an unexpired term of one year or more. Y § 486.010(c)(T)

The court, however, upon application of the defendant at—

the hearing provided for in Section 338.4 or at any time

thereafter upon five duys’ notice to the plaintiff, shall .

exclude from the effect of the levy or release from the g5 ug3.070, 483.100(b),
levy, as the case may be, any of the foregoing property  4g8g o020 ’

which the court finds is necessary for the support of the

defendant and his family after taking into consideration

all of his other income and assets not subject to levy or not

levied upon.

The terms used in this subdivision which are defined in  See défﬁaitic;ﬁs; Chapter 1
the Commercial Code shall have the meanings therein ($§ 480.010-480.220)
specified. A .

(¢} With respect to a defendant referred to in —
subdivision (d) of Section 537.2, all property of the not contin
defendant. _ _ — ,

-

537.5. In cases of attachment the clerk of the court—

with whom the complaint is filed, if requested by plaintiff
in writinig .at the time of tiling the complaint, shall not
make public the fact of the filing of the complaint, or of § 481.050(a)
the issuance of the attachment, until after the filing of the
return of service of the notice and temporary restraining
order or of the writ of attachment if issued without
notice, except that if the return of service of the notice
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§ 537.5

and temporarv restraining order or of the writ of
attachmment is not made within 30 days after the filing of
the complaint in the action, the clerk of the court with § 481.050(a)
whoin the complaint is filed shall make available to the .
public the records and documents in such action__—
However, the clerk of suck court shall inake the entirg ™
file in the action available for inspection at any time to  § 481 .050(p)
any party named in the complaint, or to his attorney.’ .~

e request by plaintiff that the fact of filing of «
complaint or ‘issuance of an attachment not be .made
public may take the form of a notation to that effect, § 1481.050(c)
made by rubber stamp or other suitable means, at the top
of the first page of the complaiat filed with the clerk,_o— :

538. A plaintiff desiring the issuance of a writ of
attachment shall file with the court an application” '
supported by an affidavit or,affidavits based upon the  §§ 483.020, 483.030
personal knowledge of the persons subscribing thereto
and showing all the following: R

(a) That the action is one in which the issuance of a
writ of attachment is proper under the provisions of  § ¥83.020(a)
~Sections 337 to 537.3, inclusive. _ . e

{b} That the indebtedness claimed in the complaint s

justly due and presently owing to the plaintiff by the

detendant, over and above all legal setoffs or

" cross-complaints, or, if the action is one aguinst a

defendant described onlv in subdivision {d) of Section § 483.020(2)
537.2, the amount claimed by the plaintiff against the

defendant and that the plaintiff believes that he has a

valid cause of action for an amount of money equal to that

sum. o i

(¢ That the attachment is not scught and the action N
- is not prosecuted to hinder, deluy or defraud any other  § 483.020(e)
creditor of the defendant. ot

{d} That the plaintiff has no information or belief thaf ———
the defendant has filed any proceeding under the ,
National Bankruptcy Act or has made a general '
assignment for the benefit of creditors, or, if any such  § #83.020{¢)
proceeding has been terminated, that the claim of the
plaintiff was not discharged in such proceeding.

© rrrsps———————
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5338.1. The court or 2 commissioner thereof if catisfied —
that the affidavits submitied by the piaintif¥ pursuant to
Section‘EBS have established a prima facie case and that
the action is one in which an attachment is properly
1s§uable under the provisions of this chapter, shall issue §§ k85.010-u485.030
w1th’f3l1t any prior notice o the defendant a notice of ‘ -
hearing and temporary restraining order conforming to
the provisions of Sections 538.2 and 532.3 for service upon
the defendant. Sl
Neither uotice of tae restraining order issued pursuant
to this secticn nor service of 4 copy thereof upon any bank
shall require any bank to observe the terms of the see § 155.070
restraining order. J—

¥

s

5382. The notice of hearing issued pursuant to
Section 538.1 shall provide for a hearing on the question
whether a writ of attachment shal] issue to be held seven
business days {(exclusive of Saturdays, Sundays and legal
holidays) after -the service of the notice upon the
defendant or upon the first regular date law and motion '
matters are heard thereafter, whichever occurslater. The  §§ 483.040, 485.080
notice and temporary restraining order shaill be served , . )
and return of service shall be made as provided in this C
code for the service of a summons and complaint. The
notice shall be accompanied by a copy of the complaint
and a copy of the affidavit or affidavits filed by the
plaintiff under Section 538. e

538.3. The temporary restraining order issued

pursuant to Section £38.1 shall prohibit prior to the

hearing any transfer by the defendant of any of his § 485.050

property in this state subiect to the levy of a4 writ of

attachment, -atherwise than in the ordinary course of___

business, and the issuance by the defendant of any checks™—

in excess of an aggregate of one thousand doliars ($1,000)

_against any of his bank accounts in this state to withdraw § 485.060
any sums subject to such levy, which would reduce the :

aggregate armount remaining on deposit to less than the

amount of the plaintiff’s claim, and the opening of any_____

new bank accounts by the defendant. Without limiting™——

the generality of the phrase “not in the ordinary course

of business”, the payment by the defendant of an § 485.050

antecedent debt shall not be considered in the ordinary 5-

course of business within the meaning of this section. -
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§ 936.3
Notwithstanding the foregoing, checks may be issued BV
the defendant for anv of the following purposes:
{a) To cover any pavrolls {inciuding all fringe
benefits and withholding taxes) [alling due in the
regular course after the service of the temporary
restraining order und prior to the levy of a writ of
attachment, but not exceeding the amount of three
hundred dollars ($300) per week for any individual § 485.060
employee. _
(b} In payment for goods thereafter delivered to the
defendant C.0.D. for use in his trade or business.
(¢} In payment of taxes if penalties will accrue for
any delay in payment. '
{(d} In pavment of legal {ees for the representabion
of the defendant in the action. _
The temporary restraining order shall expire by its e Ty T —
unless a writ of attachment is issned and levied within 30
days after the service of the order or if the defendunt § 485.090
gives an undertaking as provided in Section 333 i the )
amount of plaintiff's cluim as security for the puyient ol o
any judgment recovered by the plauntiff. The restraiing - -
order shall be vacated by the court upon ex parte
application by the defendant if the court is satisfied that
there is no danger that sufficient property of the
deferdant to sccure the plaintiff's claim will not be  § ¥85.100
available and subject to the levy of a writ of attachment, -
if one is directed to be issued at the hearing provided for
in Section 538.4. —

538.4. The hearing shall be held before the court or a .__
commissioner thereof on the day specified and shall take Dot continued
precedence over all other matters not of a similar nature ___
pending on that day. If the defendant does not appear at™—
the hearing, in person or by counsel, the court, without
taking further evidence, shall direct the clerk to '
immediately issue a writ of attachment. Each party shall - §§ 483.060 , 483.070
serve upan the other at least 24 hours before the hearing - , :
any affidavits intended to be introduced at the hearing,
unless the court at the hearing for good cause shown
permits the introduction of affidavits not previously .
served. Either party may also introduce oral evidence af ™
the hearing and the defendant shall make available foi 502 _8enerally
oral examination at the hearing himself or an officer OTN}kBS.O% _
agent of the defendant with knowledge of the transaction 1ot continued
on which the complaint is based, unless the court for good
cause shown excuses compliance with this requirement._.—

Upon the basis of the evidence introduced at the hearing,
the court shall determine whether the case is one in
which an attachment is properly issuable and whether
there is .any reasonable probability that the defendant
can establish a successful defense to the claim asserted_li:i_____
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¥ 538.4
the plaintiff. It the court finds on the basis of
preponderance of the evidence that grounds for the
issuance of an attachment exist and that the plaintiff has
established the probabie validity of his claim and the
absence of any reasenable prehobility that a successtul ¢ §83.100(a) s
defense can be asserted by the defendant, the court shaﬁl
direct the clerik to unmediely issue a writ of
attachment; otherwise, the ceurt shall dissolve the .
Ctemporary restraining ovder. The court may dir_e;ct the™—.
order 1a which the writ shall be levied upon different "
assets of the defendant, if in the aggregate they exceed in $ 483.100{c)
value an amount clearly  adequate to. secure - any
judgment which may be recovered by the plaintiff. __~

538.5. Notwithstanding the provisions of Sections 538
to 5384, inclusive, the court shall, upon application by the  §¢ 48k.010, LB8L.210,
plaintiff, direct the immediate issuance of a writ of 484, 220
attachment without any notice of hearing {(or, under
subdivision (¢} below, without any hearing) if any one or
more of the following conditions exist: —
{a) A bulk sales notice has been recorded and
published with respect to property of the defendant
pursuant to the provisions of Division 6 (commencing § 484.010(b}{2), (c)
with Section 6101) of the Commercial Cade, such writ to i ,
be issued upon the filing of the application provided for
in Section 538 but to be limited to the goods covered b
the bulk sales notice; or an escrow has been opene
puésuant to the provisions of Section 24074 of the Business .
and Professions Code with respect to the sale by the ,
defendant of a liquor license, such writ to be issued upon § 484.010(0)(3), ()
the filing of the application provided for in Section 538 '
but to be limited to the attaching ereditor’s pro rata shure
of the proceeds of the sale in escrow. e
(b) The plaintiff establishes to the satisfaction of the ———
cogrt that there is a substantial dunger that the defendant
will transfer, other than in the ordinary course of
business, remove or conceal the property sought to be § 8k.010(v)(1)
attached, such writ to be issued upon the filing of the

application provided for in Section 338 <
- {¢) The notice and order issued pursuant to Section

338.1 cannot be served with the use of reasonuble

diligence upon the defendant within 10 davs after ity

issuance and the court is satisfied thut the defendunt has  see § 484.010(b) (k)
departed from this state or conccals himself to wvoid :

service of the notice, such writ to be issned alter the

expiration of such 10-day period. T

.



§ 538.5
{d; The delendant is one described i subdivision F{:\

of Sectior: 337.2. such writ shudl be taued upor the filing

of the application provided Yor wr Section 338, 3% writ of

attachment (1) which is issued under Zhiﬂ .-sukfdivisgm and

levied upon property of a lifendant described in e
subdivisioprf {c‘i}pmi"}gcctiun 5337.2 bt who is not described Mot cfntinghd. Sge
in subdivisicn {al, (h) ar (o' of Section 3372, or r9y Hote %o § -010.
which {5 issued under thrs subdicision based upon a claim

which 15 not deseribed ir subdivision ia) of Section 537.1,

shall be released and discharged hy the court upon

motion of the defendant if the defendant files 2 general

appearance in the action. If a writ of rttachiment is issued

under this subdivision and ‘evied upon property of a

defendant who is described in subdivizion {a), 'b} or (¢}

of Section 537.2 based upon a clim described in

subdivision (a) of Section 557.1, the defendant may at any o

time after such levy, upon seven business days’ notice to § W8L.030

the plaintiff, request a hearing pursuant to Section 538.4.

At such hearing, uniess the court makes the findings

required by that section for the issuance of a writ of

attachment, it shall release and discharge the writ, e

338. ({a) Before issuing the notice and order pursuant
to Section 538.1 or the writ pursuant to Section 538.5, the § 489,210
plaintiff must file with the clerk or judge a written .~ = _
undertaking with two or more sufficient sureties, to the--§ k89,040
effect that if the defendant recovers judgment, thé—— )
plaintiff will pay all costs that may be awarded to the
defendant and all damages which he may sustain by
reason of the restraining order or the attachment, not
exceeding the sum specified in the undertaking, and that -
if the restraining order or the atcachment is discharged Compars § 490.020
on the ground that the plaintiff was not entitled thereto
under Sections 337 to 537.2, inclusive the plaintiff will pay
all damages which the defendant may have sustained by
redson of the restraining order or the attachment, not
exceeding the sum specified in the undertaking. The sum——
specified in the undertaking shall be one-half {14} of the LS
principal amount of the total indebtedness or damages $ 469.220
claimed, excluding attorneys™ fees. Nothing herein shall
be construed te preclude the acceptance of an § 489.060
undertaking in which a larger sum is specified, if such
undertaking be offered. The court on ex parte application ™
of the plaintiff, may by written order. direct the issuance  Not continued. See
of the restraining order nr the writ on the filing of un  § 489.220.
undertaking in a lesser sum, if the court is satisfied that o
the defendant will bie adeq;:ateiy‘ protected thereby. Thé<:ﬂ
damages recoverable by the defendant pursuant to this ]
section shall include all damages proxirnately caused by Conp § b90.020
the service of the restraining order or the levy of the writ
of attachment. A

-



$ 539

At any time after the issuing of the restr aining or‘f-hrt,. 5§ 489.070; 489. 080,
the attachmerd, but net fater than five days after sciual 489.120
notice of the levy of the wrt of attachment. the
defendant may except 1o the suticie .,-t,} of the surmu 5
If he fails to do so, he v desrmnad to have waived dh‘“"ﬂonp&re § 489.030
objection to them. When ex epfeu to, the plaintiff’y
sureties, within five days from service of wnitten notice of
exception, upon notice to the defendant of not less than
two nor more than five davs, muxtiustif) pefore t?ﬁe;’udge
or clerk of the court in which the uction is pending, in the

same manner as upon bal op arrest; and upoea failure to § 489.090
justily, or if others in their place fail to justify, at the time
and place appeinted, the writ of utt;tc}iment st be

...-—-""‘-""

vacated.

The court, at any time after issuance of the restraining
order or the writ, on motion of the defendant, after notice
to the plaintiff, or at the hearing pursuant to Section ¥ 489.220(b)
538.4, !’Iédy order the amount of the undertaking
increase

{b) The liability of* any surety furnishing a bond
pursuant to this section, if any, may be enforced on
motion in the trial court without the necessity of an
independent action. Notice of the motion shall be served
on the persons whose liability is sought to be enforced at
least 30 days prior to the hime set for hearing of the
motion. The notice shall state the amount of the claim
and shall be supported by an affidavit or affidavits setting '
forth the facts on which the claim is bused. Such notice  Not continued here:
and affidavit may be served in uccordance with any  Compare Cal. Stats.
procedure authorized by Chapter 5 (connnencing with 1972, Ch. 391
Section 10Y. Title 14, Part 2. Tudginoent may be ontered (8.8. 605).
in accordance with the notice against the person or :
persons served therewith, unless such person or persons
shall serve and file an affidavit or affidavits in opposition
to the motion showing such facts us may be deemed by
the judge hearing the motion sufficient to present a
triable issue of fact. If such showing is made, the issues to
be tried shall be specified by the court and trial thereof
shall be set for the earliest date convenient to the court,
allowing sufficient time for discovery. The surety shali
not obtain a stay of the proceedings pending the
determination of any third-party claims. AlEdavits filed
pursuant to this section shall conform to the

requirements prescribed for affidavits filed pursuant to
Section 437c. I




-

§ 539%a. Fevy on bank aceount. savings and loan association
share or coriificate, or property in safe deposit box not
wholiy in name of defendant

If the debt, eredit, or other persoral property sought to be at- T

tached is (a} any bank account, or intovest therein, not standing in
the name of the dafendant or defondants or stending ja the name of
the defendant or éelendanis and one ar more other persons whoe are
not defendants, or (b) any savings and loan assoeciation share, in-
vestment certificate, or account, or interest Vhereir, rot standing in
the name of the defendant or defendants or standing. in the rame of
the defendant or defendants and in one or more other persong who
are not defendants, or {¢) property in a safe deposit vault or box
maintiained by & bank, trust company, savings and loan association,
or other corporation authorized ard empowered o conduct 2 safe
deposit business and rented by it to a person or persens other than
a defendant or defendants or rented by it 1o one or more such de-
fendants and to one or more other persons who are not defendants,
the provisions of this section and of Section 539 shall he complied
with; otherwise, the levy shall not be effectual for any purpose and
shall be disregarded.. ‘The plaintiff shali provide and concurrently
with the levy of the writ of attachment the sheriff, constable, or
marshal shall deliver to such bank, trust compeny, savings and loan
association, or safe deposit corporation a bond in an amount not less
than twice the amount of the plaintiff’s claim indemnifying the per-
son or persons, nther than the defendant or defendants whose in-
terest is sought to be aftached, rightfully entitled to such debt, credit,
or other personal property (which person or persons need not be
named specifically in said bond bui may be referrved to generally inr
the same manner as in this sentence}, against actual damage by rea-
sor of the taking or holding of such debt, credit, or other personal.
property and assuring (o such person or persons the return thereof to

§ 489.240(a)

Compare § 489.060

§ 489.250(b)

him or them upon proof of his or their right thereta. Upon deliver?:::

to it of the aforesaid bend such bank, trust company, savings and
lnan asscciation, or safe deposit corporation shali comply with the
writ of attachment and shall not be liable to any person by reason
of such compliance or by reason of the nonpayment of any check or
other order for the payment of money drawn against the account
aor other credit so attached and presented while the attachment is
in force or by reason of refusal to pay any withdrawal in respect
of the share, invgstment certificate or account so attached while the
attachment is in force or by reason of the rernoval, pursuant to the
levy, of any of the contents of such safe deposit vault or box or by
reason of the refusal of such banlk, trust company, savings and loan

§ 487.440(c)

association, or safe deposit corporation to permit access to such 5a_f_e<T

deposit vault or box by the renter thereof. The bond described above
shall be executed by the plaintiff or plaintiffs with two or more suffi-
cient sureties. Exceptions 1o the sufficiency of the sureties may be
taken by any person claiming to be the righiiul owner of the debt,
credit, or other personal property levied upon, in the same manner
as that provided in Section 539 of this code and when excepted to the
sureties must justify in the same manner as that provided in said

«10=

§ 48g.040, 489.070,
489.080, 48g.240(c)



$ 539a

Section 539, The beok, Gost ¢ :\n*par:,' savings and [oan association, ™ Not continued. See

or safs deposit norporadon oy = oany such bond is delivered ehai‘i _Comment to § 489,240
deliver it as directed by the ot;f,,vces thareol, HDefors giviag access U * .
any safe depesic vault ar box the honk, trust company, savings and

toan association, o asofe veposit corparation may demand payment

o it of all costs and expenses of Coening the ~afe deposit vault or box geiggg‘;e to Fin. Code
and all costs and expenses of vepaiting sny damage to the safe de-

posit vault or box caused by the opening thereeof s

§ 540, Direction znd comnang of wril; undertsking in lew of property;
staiement of asiure of defendari’s titie; multiple wrils

The writ must be directed 1o the sherif{, or a ceustable, or marshal of & 5 h&"f 030
any county in whichk proverty o:‘ SU0N -Jt'fLIs{ﬁnE', ey be, wnd must reguire
him 1o attach and safely keep sl the pronerty of suech defendant within his
county not exempt from attachment, cr so much of the properly of such
defendant as may be sufficient to satiafy the plaintiff's demand against #ot continued. See
such defendant, the mmount of which must be stated in conformity with § ‘1‘87 010.
the amovnt stated in plaintiffs affidavit filed pursuant to Section 638,
not exceeding the amount of the compleint, unless such defendant give him -":—
aceurify by the undertaking of at least twe sufficient sureties, which muat
first be approved by a judee of the court issaing the writ, or if said writ
of attachment is issued to another county thea by a judge of a court, hav-
ing jurisdietion in cases invelving the amgunt apecifie. in the writ, in the
county where the levy shall have heen, or is about to be, made, or depesit
a sum of money with the sheriff, constable, or marshal in an amount )
sufficient to satisfy such demand against such defendant, in addition to  § 1439‘310(&)_&)
those costs metually ineurred to the time of giving the undertaking or the
deposit of money with tha gheriff, constable, or marshal, 3 sum not {o ex-
ceed 26 percent of the smount of the plaintiff’s demand, and in no event
more than one thousand dellars ($L,000). or in an amount egual to the
value of the property of such defendant which has beer or ig about to he
attachad, in which case to take such undericking or sur of money in lieu
of the property which hag been or #s sboul (o be aitached.

In the event that the action is a:;;2inst more {Tan one defendant, eny de-
fendant whose property has heen or is sbout to be attached in the action
may give the sheriff, constable, or marshal spch undertaking which muat
firat be approved by the judge as hereinzbove provided, or deposit such
sum of money, and the sheriff, convtable, or marshal shali take the same in
lien of such property. Such undertaking, or the deposii of suth aum of
money, shell not subjeet such defendnnt to, or make hirn answerable for,
any demand againrt any olher defendant, nor shail the sheriff. constable,
or marshal thereby be prevented irom ailaching or be obliged to release § -|+89.310{d)
from attachment, aay proneriy of any other cafeadant. However, such
defendant, at the im¢ of giving such gndertzking io, or depositing
such sum of money with the sheriff constahble, or mar ahal, shall fite
with the sheriff, constable, or marshal & siatement, duly verified by his
ocath, wherein aueh defendant shaki state the characier of his title to the
attached property and the manner in which he acquired such title, and
aver and declare that the other defendunt or defendants, in the action in
which saié¢ underiaking was given or such sum of money was deposited, has
or have not any interest or cizim of any natare whalscever in or to said
property.

-11-



Y 5ho
Several writs may be issued upon the same affidavit and undertaking See Chapter i
simultaneously or from time fo time wiihin 60 days after the filing of the Articlas 2 nm’i 3
affidavit and undertaking, ic the shenffs, constables, or marshals of any and Chapter 5 ’
county or countics, whether or not any writ vieeviously issued has been Artiele 3. '
returned. [

541, Securitiss, as defined in the Commercial Cod‘gfﬁ*“
shall be levied upon as provided by Division 8 .
tcommencing with Section 8101} ¢f the Commercial § 47-410
‘Code. ' S

§ 542. Imstructions: manner of execution of weit

The zheriff, constable, or marshsal, to whom the writ is directed and de-
livered, must, upon receipt of ipstructiona in writing, signed by the plain-
LifT or his attorney of.record, and containing & description of the property, 8ee §§ 487 010,
and in the case of real property or growing crops the name of the record U87.030
owner of the real properly t& be attached, or upon which the crops are
growing, execute the same withou! :fe]ay, and if the undertsking men-
fioned in Section 540 of this code be nol given, ss follows: i

1. Reai property in name of defendant.

1. Real property, standing upon the records of the county in the nam
of the defendunt, must be attached, by recording with the recorder of the
counity a copy of the writ, together with a description of the property at-
tached, and & notice that it is attached, and by serving an occupant of the
property, if there iy one upon the property at the time service is attempted,
with a similar copy of the writ, description and notice, or if there is no
cccupant then on the property, ther, by posting the same in a con-
spicuous place cn the property attached. Service upon the occupant may be § hﬁT. 310
made by leaving said copy of the writ, description and notice with the
occupant personally, or, in his sbsence, with any person, of suitable age
and discretion, found upon the property ai the time service thereof is at-
tempted and who fs either an employee or agent of such occupant or a
member of his family or household. Where the property described in the
notice consists of more than one distincet lot, parcel or governments! sub-
division and. any of such lots, parcels, or governmental snbdivisions lie with
relation to any of the others sv as to form one or more continunus, un-
breken tracts, cne service or posting need be made as to each such mntiny’
ous, unbroken fract. )

la. Crops growing on res} property in name of defendant.

1a. Growing crops {which, until severed, shall be deemed personal prep-
erty not capable of wanunal delivery), growing upon real property stand-
ing uporn the records of the county in the name of the defendant, must be
attached by recording with the recorder of the county a copy of the writ,
together with a description of the growing crops to be attached, and of § "‘87'31'0(‘)
the real property upon which the same are growing, and a notice that such .
growing crops ate attached in pursuance of the writ, and by serving an
oceupant of the real property, if there is one upen the real properiy at
the time serviee is attempted, with a similar copy of the writ description
and notice, or if there is no occupant ihen on the real property, thiﬁ/_..—-

-lP-



§ su2

Qervice =

upon the cceupant may bo maade by leaving said copy of the writ de- ko
seription itnd notice with the covspant personably, or, in his absence, with § 487.3 (e)
any persen, of suitable age and diserction, found wpoa the veal property .
at the time service thereed iz aiterpted and who is cither an employee or

4 member of his family or household.  Where —

by poslipg the same in 4 Coazprous plice on the real property.

agent of sueh oeonpaul of
the real property deacribed in the nolive consists of more than one dis-
tinet 1o, parcel or governmental subgivision, and any of such los, parcehs § ]*87_3ho(d} .
ar governmental subdivisions te with retation to any of the otherd s as Lo
form one oF moere conlinuous Unbroken tracte, ohe service or posting noved

J——

he made as to each such continaous arorekss tract =

I3
E

Whenever growing crops have heon stiached srder lhe mirovisiens .
it value, wress prefeit

o
thiz gubdivision, which will srealiy delenwrab '
ciltivated, carcd for, harvasted, packed or wid, the vourt fgseing such wrii,

ypor application of the person in whose faver the writ reus, and after dee

nice to the owier of sald property, mmay direet the sherift to take pos-

sacion of said property and to cuitivale, ears for ang preserve the same § LB7.510
and, when receseary, harvest, nack and sofi such property.  Auy sale of such

property ghail be made in the same mannor that property is sold on oxecw-

tion and the proceeds must be retained by lhe sheriff to be applied to the

satisfaction of any judgment which may be recovered in the action in which

said writ is issucd. The ecourt shall order said applteant to pay such ex-

penses in advance if the court may deem it proper, or may direct that the

whele or any part of such expenses be paid from the proeceds of any sale

of auch property.

~,

2. Resl property in name of third parly.

2. Real property, or any interest thorein, belongiug to the defendant,
and held by any other person, or standing ot the records of the county in
the name of any other perzon, must be attached in the same manner us
is real property standing upen the records of the county in the name of
the defendant by the provisions of subdivision 1 of this section and the
notice of attachment shall state thai the veal property therein described,
and any interest of the defendant therein held by or standing oh the ree- § hBT .310
ords of the county in the name of such other person {naming him}, are
attached., In addition, 2 similar copy of the writ, description and notice
shall be delivered to such other person, or his agent, if koown and within
the county, or left at the residence of either, if within the county. The
recorder must index such aitachment when recorded, in the names, both of
the defendant and of the person by whom the property is held or in whose
name it stands of record. e

£a. Crops growing on real property in pame of thizd parly. \
2a. Growing crops {which, until severanse, shall be deemed persenal
property not capable of manual delivery), or any interest therein, belonging
to the defendant, and growing upon real property held by any other person
ar standing upon the records of the county in the name of any ciher persoun,
must be attached in the satne manner as growing crops growing upon real § 487.340(a), (c)=(e)
preperty standing upon the records of the county in the name of the defend- .
ant are atteched by the provisions of subdivision 1a of this section, and the
notice of attachment shall state that the crops therein described or any in-
terest of the defendant therein, held by, vr standing upon the records of the
county in the name of, such other person {naming him), are attacked in pur-
suance of the writ, In additien, a similar copy of the writ, deseription and
notice shall be delivered to such oiher person, or hiz agent, if Kneown zmd/
within the county, or left at the residence of citker, it known and withia the
county. The recorder must iadex such attachmenl when recorded, in the
names of both the defendant and of the person by whom the real property is . § hﬂ?.?,kO(h)
held, or in whose name it stands on the record. R—

«13e



§ s42

Whenever growing crops have hecn atfarbed uncer the prov.sions
this subdivision, whick will greatly deteriorate in value unlesc properly
cultivated, cared for, harvesied, packed or sold, the court fsuing such wiil,
upon application of the persen in whose Taver the writ runs, and with ov
withobt notice as the court dirvects to the owrer of said property, mal
" dircet the shent? ie take possession of said =roperiv and to cultivate,
care for and prezerve the same and, whor necessary, harvest, pack and sell
such property. Any sale of auch property shnll be wade in the same man-
ner that property Is sold snder execution and the proceeds muet be retained
by the sheriff to he applied i the satiefmetion of any judsment which
mey be recoversd In the achicn in which said writ 59 issued. The court
shaill srder said applicant to pay such expenses in wdvance if the court may
deens it proper, or meny diresd that the whole cr any part ‘of -such 2x-

of T

§ 87.510

pemses be paid from the proceatds of any sals of sach property. e

3. Deliverabiz perscaal propesty. —

3. Peraonal properiy, capable of manual delivery. in lhe possession of

§ bB7.320

the defendant, must be attached by lakicg it into custody. When the per- e
sonal property is used as a dweiling, suck as & housetrailer, mobilehome, or ~

boat, the same ix to be stiached by placing 8 keeper in charge of the prop-
erty, at plaintiff’s expense, for at least two {2) days. At the expiration
of said period the officer shall remove its occupants, and take the property

Not continued. See
Note to § 487.320.

into his immediate custody, unless other dispesition is made by the court .
or the parties to the action. Whenever & levy under atiachment or exem\

tion shall he made on personz! preperty, other than money, or a vehicle
required to be registered under the Vehidle Code belonging fo a going
concern, then the officer making the levy must, if the defendant consents,
place a keeper in charge of said property levied upon, at plaintiff's ex-
pense, for at lesst two days, and said keeper’s fees must be prepaid
by the levying creditor. During said period defendant may eontinue to
operaie in the ordinary course of business st his own expense provided ail
sales are for cash and the full proceeds are given to the keeper for the
- purposes of the levy unless stherwise aufliorized by the eveditor. After
the expiration of said two days the sheriff, constable, or marshal shall
take said property into hin immediate possession unless other disposition is

§§ 487.350-487.370

made by the court or the parties to the action. s

4. Deliverabic personal property; deposit for expenses of taking and
keeping.

4. 1in cases where the sheriff, coustable, or marsha! is instructed to mke\\

into possession peraonal property capable of mannsl delivery, whether the
aame i3 to be placed in 2 warchouse or in costody of a keeper, the sheriff,
constable or marahal shall require, 29 a prevequisite to the taking of such
property, that in‘add'ition to wrilten instructions the plaintiff or hiz at-
torney of record deposit with the sheriff, constable or marshal, a aum of
money sufficient to pay the expenses of taking and keeping safely said
property for a period not to exceed 15 deys. Tn the event that a further de-
tention of said property is required, the sheriff, constabie or marshal musy,
from time o time, make written demand upon the plaintiff or his attorney
for further deposits to cover estimated expensse for pericds not to exceed
five davs each. Such demand must be served as provided in Section 1011
of this code, or by depositing such notice in the post office in a sealed
envelope, as first-class registered mail, postage prepaid, addressed to the
verason on whom it is served at his last known office or place of residence.
In the event that the money se demanded 3 not paid, the sheriff, constable

-§ 487.050

or marshal shall release the property io the person or persons from whc./m//

wellia



§ sl

ihe same wae faken, There ;Lmk bt. o cabilicy .4!(» tnr part of the S‘E':E,‘;E?.,\\
conatalie o i ! ety uniess the provisions

of thiy sect mc:u shali be ne lia-

Lility upon *,I", or raarshal, sither to the plain- 487,060
CUfF o s Ao fendnrns injusy ar damage of any kind o § T-
persuial property u;atle of "”'IF:“I‘ . the peasesgion of the
shoritf, constable o marskst cither L a warehovse or in the cusiody of 2
Kegpor or 2n roul mox warchours unic 50 aheriff, constable or
raarsihai shail Le s pare or hewdiing of the proserty. I

Apfivary

e

PR )

SUERAL i

20 Debin, ercdits, fodgwents and goresnnl praperiy net capnble of .

maniuel delivesy.

5 Witk the excepiion of saraiuga o the gefendant which are exempt §§ 1‘87‘320’
a8 provided o Seeion 6306, debta, vredits, 1adgtaonts, and olher porsonsl 11'87'*330'1*87'1'00’
propery not capabie of manes! dedvery 22l e ailsebed by leaving with LBT . 4kO
the ceraons owiny sach debis, o heving o hug possossion, or upder hig e
ecnicol, such credils and other neisonal ;"u‘f,;;‘fi‘t};, of with bis agent or,_in ges § hB‘}'.OIIO'
ine case of 8 corporetion, wilh ihe president ef the corporaiion, vice :
nregident, secretery, assistani secretary, cashisr, or mansging agent there- e
of, & eopy of the writ, and, i{ the doand &= siated in the writ does net ex-
cend three hundred dotlars (32007 ercinsive of interest, attorney's fees and
cosm, a eopy of the compiaint fn the sction from which the writ issued, and,

i every cuse, L orobise Dhet e webds z'wing‘ by him to the defendant, or the
criztits and other [rsonal properﬁg ie his possession, or under hia contrel,
holunging 1o the I'T-‘ﬂ-mia"z"; i 'rn«»:d in, pursuance of such wril., Hows "
¢ attached wnder the provisions of this Th&?. h20

£VEY, WABHeTED A gnent haa ke
attbdivision, a w;x of the - it 2nd potice shall be filed in the action from

which the udgnent aeoee and served upoa e iudzment creditor of such

gsotinn, Howsaver ing 4 the defendant by any of the followmgﬂ-.h_

{inancial fumtite iy Mnm. {5 gavings and lvan azsociations; {¢)

title Tnasrance cdmpanizs or ,(.em:zmen t tie companizs (a9 defined in

Section 312402 of the laguranze O i industriel jean compenies {[as

cefined in Section 15007 ¢f the Flasscisl -‘“cﬂu maintaining branch offices,

or evedits or other voveong] prapercy whether av nol the zame is capable

of raanua! dolivery, iodengin o fhe defendant and in the possession of or

under the ¢ontrol of a0 financial 'iuuiion ali4il be stiached by leaving a

cany of the writ and the netice, legether with a copy of the complaint if re- § 487.0b0
quired nerﬂmden with the mairzger .. oibier ol of such finaneial insti-

tutign at the mfm o ek thoerea! of which the sccount evidencing such

indebtedness of the andoal ot carried, or 4t whick such finaneial instite-

tion has creaits or other personed sroperiy belonyging to the defendant in its

nngsesdioh or ander HE conirel; eud no sitschrent shatl be effeciive as to

say dett owing by sudh Tinarciel institulion If the acconnt evidencing saeh

indebledness is cavriedn an oifice or hraneh therecf net so served, or as o
sny crodita or sbhur wersoral prenorty io its possessior or under its control

st any offies or Dranch tharest vol s savved. «/

TTT—

6. When ohecks, drafis, mesoe orders and cthor erders for the with-
drawa! of monsy frem § banking corporaiion or association, the United
States, any state or public entity within any slate, payabie to the defendant .
or judgment debtor on dernand, eone into the possaszion of a levying offiver
under 2 writ of attachment or execution, the sherifi, constabie, ar marshal, § 487.500
to whom the writ io directed and delivered, shall prempily thereafter en-
dorse the same and present, or cnosc the same to bz presented. for payment.
he sheriff, constahle, or marshal =izl endorse such check, drefi, money

£, Comemercicl puper.
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§ 5k

erder or other order for the witndrawal of money by wriiing the vame of
the defondeni or judgment dentar thersen and the name and official title
of the officer makivy tha lovy with the stalement tha® auech endorsement iy
made parsuani to levy of weit of anachient or erecution and piving the
titie of conrt and cause n whiek scoh wet was 1ssued, and such andorse-
ment shall be suliwciont enderseroonl sand o ' oaking corporntion or assed-
ation or pubiic entizy on which sl heck, dreft, reoney order or other
order for the withdrswel of money fs drawn shall .ngor any liabiiity to aay
person, firm or corporation by ressos of paying to sach officer such check,
draft, money arder or oiler order for wicharawal of meney by redeon of
such endersement, anr zhall the officor makiag the lavy incur sny liability
by reason of Biy endorring and preseaiing for and obiaining payient of
suzh check, drefil. money order or uther order fos ihe vayment of rnomey;
provided, howevee, thay the fonds ¢r eredit resulting irom ihe payment of
ruch cheek, drali, wovay order or sther soder for withdrawa! of money shall
be held by said officer subject o ihe vy of neid writ of aftachment or
execution. If it appear from the face of such check, draft, money order or
other order for ine wiikdrawal of money that the same has been tendered to
the defendant or judgment debior in satisfaction of & claim or demand and
that endorsement therest shull b comsidered a release and satisfaction by

defendant or judgment debior of such elaim or demand, then, in such event,

the officer making the levy shall not endorse said check, draft, money order
or other order for the withdrawal of money unless the defendant or judg-
ment debtor shali firs. endorse.the same io the officer making the levy;
provided, however, that if said defendunt shall not endorse maid check,
draft, money order or other order for withdrawal of money fo the officer
making the levy, said officer may therveafier hold such check, draft, money
order or other order for the withdrawsl of money subject to such levy and
shall incur no lability to the defendant or judgment debtor or to any other
person, firm or corporation for delay in presentment of the same for pay-

§ L87.500

ment. ] I

342.1.  Motwithstanding the provisions of Seetion 54&‘:,\

a writ of attachment shall te levied vpon any equipment
(ar defined in the Commercizl Code) cother than a motor
vehicle or boat required o be registered, belonging to
the defendant by the filing of 2 notice with the Secretary
of State, which shail be signed by the sheriff, constable or
marshal and shail contain the name of the plaintiff as
lienor, the name of the defendant as debtor and shall
indicate that the plaintiff has acquired an attachment lien
in the equipment of the defendant. The form of such
notice shali be preseribed by the Secretary of State and
shall be filed and indexed 5y him in accordance with the
provisions applicable to financing statements in Division
9 (commencing witl Seation 9101} of the Commercial

§ 487.350

Code.
/
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542.2. (a) The fee for filing and indexing cach notice ™
of attachment len or notice affecting a notice of § bB87.350(4)
attachment lien in the office of the Seeratary of State is
three dollars (83). ’
(b} When a notice of attuchment lien has been fled
and the plaintiff, for whatever reuson, no longer has an )
attachment lien in the equipment of the defendunt, the ¥ #87.550
sheriff, marshal or constable shali sigcn a notice to that
effect for filing with the Secrotary ot State. .
(c} A filed notice of attuchment lien is effective for a8 487.500{c)
period of tive years from the date of filing.” The
eftectiveness of the filed astice of atinchment lien lapsés
on the expiration: of such flve-year period unless sooner  § 487.510
te:minated pursuant to subdivision (b} or uniess a notice
of continuation is filed pursuant to Section 542.4 prior to

such lapse. —

542.3. Upon the request of any person, the Secretary
of State shall issue his certificate showing whether there -
is on file, on the date and hour stated therein, any notice
of attachment lien, naming a particular person, and if a
notice is on file, giving the date and hour of filing of each
notice and the name of the plaintiff-liencr. The fee for the
certificate issued by the Secretary of State is two dollars see Note to
{$2}. A combined certificate may be issued pursuant to § u87.3%0
Section 7203 of the Government Code. Upon request, the .
Secretary of State shail furnish a copy of any notice of
attachment lien or notice affecting a notice of attachment
lien for a fee of one dollar {$1) per page. -

542 4. When more than four vears and six months has
elapsed after the filing of the notice of attachment lien
and there is no final judgment in the action, the plaintiff
may, upon notice to the defendant, zpply to the court for
an order directing the sherifl, marshal or constable to sign
4 notice of continuation of notice of uttachment lien for
filing with the Secretary of Stute if the licn s still in effect
under Section 542¢.

The court shall issue the order if it finds that the lien
has been extended or the court concurrently extends the  § 487.510
lien under Section 342c for a period beyond the .
expiration of the five vears specified in Section 542.2.
Upon issuance of the order, the sheriff, marshal or
constable shall sign a notice of continuation of notice of
attachment lien for filing with the Secretary of State prior
to the lapse of the notice of attachment lien. Upon timely
filing of the notice of continuation, the effectiveness of
the original notice of attachment lien is continued for five
years from the time when it would otherwise have lapsed,
whereupon it shall lapse thereafter in the sarne manner
as provided in subdivision (¢} of Section 542.2.

wl T



8 B542a. Lien on real esiale; fime cffective; duration; termination;
extension

The lien of the attachment on real property atiaches and beromes
effective upon the recording of a copy of the writ, together with a
description of the properiy attached, and a notice that it is attached
with the county recorder of the county wherein said real property § 485.500 (s)
is sitvater); provided, however, that in the event that the sheriff, .
constable, or marshal does not somplete the execution of said writ in
the manner prescribed in Section 542 of this code within a period of-
15 days next following said recording in the recorder’s office then said
lien shall vease at the expiration of said pericd of 15 days. \

The attachment whether heretofore levied or hereafter to be
levied shal! be a fien upon 1l real property attached for a period of
three vears after the date of levy unless sconer released or discharged
either as provided in this chapter, or by dismissal of the action, or by
the recording with the recorder of an abstract of the judgment in the
action. At the expiration of three years the lien shail cease and any ‘§ 487.530
proceeding or proceedings against the property under the attachment
shall be barred: provided, that upon motion of a party to the action,
made not less than five nor more than 60 days before the expiration of
said period of three years, the court in which the action is pending may
extend the time of sdid lien for a period not exceeding two years
from the date on which the original lien would expire, and the lien
'shall be exionded for the period specifigd in the order upon the record-
ing befare the expiration of the existing lien, of a certified copy of the
order with the recorder of the county in which the real property at-
tachwd is situated. The lien may be extended from time to time in
the manner herein prescribed. JE—

542b. The service upon the defendant of a notice and
order pursuant to Section 538.2 creates a lien upon all of
his personal property subject to the levy of a writ of
attachment pursuant to this chapter and owned by him  § 485.110(a)
at the time of such service or the proceeds thereof. Such
tien, however, shall not be valid as against a bona fide
purchaser or encumbrancer for present value or a
transferee in the ordinary course of business. Such 1:en<*
shall terminate 30 days after the service of the notice and ~ § 485.110(b)
order upon the defendant; except with respect to
property upon ihich a writ of attachment has been
levied during that period and upon the filing by th&=~
defendant of a proceeding under the National
Bankruptcy Act or the making by the defendant of 2  § 485.110(¢)
general assignment for the benefit of creditors, such lien .
shall terminate with respect to all property upon which
& writ of attachment has not been levied prior to such___
event. The tevy of a writ of attachment shall perfect the"““
lien created by the service of the notice and order against
a bona fide purchaser and a transferce in the ordinary  not contj_nued.
course of business and the levy of a writ of attachment in see §§ 485, 3_10("}‘
those cases where it is not preceded by the service of 2 %¥87.500(1 1)
notice and order shall create a len upon the property
levied upon which is valid against all third persons.__—

]
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542¢.  An attachment of personal property shall,
unless sooner released or discharged, cease to be of any
furce or efiect and the yroperty levied on shall be
released from the operation of the attachment at the
expiration of one vear {rom the date of the levy of the
writ unless a notice of readiness for trial s filed or o
sudgment is entered against the defendunt in'the action
in which the attachment wus issued within that period, in
which cuse the attachment chall continue in offect until
released or vacated after judgment us provided in this
chapter. However, upon motion of the plaintiff, made not
less than 10 nor more than 60 days before the expiration
of such period of one vear, and upon notice of not less
than five davs to the defendant, the court i which the
action is pending may, by order filed prior to the
expiration of the period, extend the duration of the
attachment for an additional period or periods as the
court may direct, if the court is satisfied that the failure
to file the notice of readiness is due to the dilatoriness of
the defendant and was not caused by any action of the
plaintiff. The attachment may be extended from time to
time in the manner herein prescribed. e

§ k87.510

§ 543. Third party indebted fo defendant or possessing or controlling
property or credity of defendant; exception

Upon receiving information in writing from the plaintiff or his attorney,

thai any person has in his possessicn, or under his control, any credils ot

other perzonal properiy belonging to the defendant, or owes any debi to the

defendant, the sheriff, constable, or marshal shal!l serve upon such person

see Zene

§ 487.030

a copy of the writ, and a notice that suck credils, or other properiy or dehtsh‘_i:_:

as the case may be, are atiached in pursuance of such writ, except tha
earnings of the defendant for his personal services arve exempt from attach-
ment, a2 provided in Section 630.6.

see § 486,010

s

. =
.§ 544. Thir party indebied io defendant or possessing or con-
trelling property or credits of defendant; liability to
piaintiff; release of attachment or garnishment

All persons having in their possession, or under their control, any

credits or other personal property bolonging to the defendant, or owing
- any debts to the defendant at the time of service upon them of a copy
of the writ und notice, as provided in this chapter, shall be, uniess such
property be delivered up or transferred, or such debts be paid to the
sherifl, constable, or marshal, llabe to the plaintiff for the amount of
such eredits, property, or debts, until the attachment or garpishment
- be released or discharged or any judgmont recovered by him be sat-

isficd. i

-19-
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§ 5Ly
The levying officer shall release such attachment or garnishment

in full or in part as required, by issuing & written release addressed to

the person served with the copy of the writ and netice, upon {1) writ-

ten direction of the pinintiff or his atterney, or (2) upoh receipt by

the officer of an ovder of the court in which the action is rending, or a

certified copy theveof, discharging or dissolving the altachment or

garnishment or releasing the properiy; provided, no appeal is per- see § 1!-87.550
fected and undertaking executed and filed as provided in Section 946 of .

this code or a certificate to that effeci has been issued by the clerk of

the court, or (3) in all other cases provided by lnw. There shall be nn

liability for such persons aeting in conformity with such veleases or for

such officers veleasing such avtachments or garnishments in accordance
with the foregoing. ' ' s

§ 545, Third party indebied to defendant or possessing or controlling
property or credits of defendant; examination

Any person owing debts to the defendant, oi having in his possessio?,-_-‘
or under his contrel, any credits or other personal property belonging § ‘491 010(31
to the defendant, may be required to attend before the court or judge, "
or a referee appointed by the-court or judge and be examined on oath
respecting the same. The defendant rhay also be required to attend for'c:
the purpose of giving information respecting his property, and may be ] 1191.0‘!0
examined on oath. The court, judge, or referee may, after suchk examina- =
tion. order personal property, capsble of manual delivery, to be delivered
to the sheriff, constable, or marshal on such terma as may be just, having )
reference to any liens thercon or claims against the same, and a8 memoran- § 491.010(¢)
dum to be given of all other peraanal property, containing the amount . o
and description thereof, '

If the defendant or other person urdered to appear pursuant to this
section fails to do so, and if the order requiring his appearance has been
served by a sheriff, consiable, marshal, or some person specially appointed § h91. 010 ('b)

by the court in the order, the judge may, pursuant io a warrant, have
such defendant or other person braught beiore the court to answer for .
such fatlure to appear. '

§ 545.1 Examination; atiendance of persong cuiside county; 150 mile
limit

No person shall be required, pursuant to Section 548 of this code, to
attend before a judge or referce outside of the county in which he resides. & 491,020
or in which he has a place of husiness, unless the distance to the place o
of trial is less than 150 miles from his place of residence or place of busi-
ness.




§ 545.2 Oxder for examination of defendani or garnishee out-
siGo county of residence or place of business

> ] .= - p e
When a defendant or a garnishee does not reside or have a place

of business in the county wlhere the action is pending, an order for his
examination, authorized by Section 5345 of this code, may be made by
any judge of a court of similar jurisdiction of the county where the
defendant or garnishee resides or has a place of business, or if no
court of similar jurisdiction is in the county, by & court of higher ju-
risdiction therein, upon {iiing with the clerk or the judge of the court 2
certified copy of the complaint in the pending aciion and upon pre-
senting to the judge of the court an affidavit showing the existence .-
of the fucis required tn Le shown herein. At the time of filing the —
certified copy of the compiaint, there shall be paid to the derk or
judge; as and for a filing fee, the sum of four doliars {$4) when filed

i1 a justice court; the sum of five dellars (85) when filedin a supermi‘,_

CORNCE,

§ 491.030(a)

§ h91.030(1§)

§ 545.3 Witnesses; compelling appearance; testimony

In any preceeding for the examination of a defendant or a gar-
nishee under this chapter, witnesses may be required to appear and
testify before the judge or feferee'i\n the, same manner as upon the

- § b9l.0ko

i

" trial of an issﬁe.'

§ 5486. Inventory; memorandem; time limit
The officer levying the attachment must make a full inventory
of the property attached, and return the same with the writ, To en-

§ 487.070(p)

able him to make such return as to debts and ecredits attached and""“

athier personal prorerty not in the possession of the defendant, he
must request, at the time of service, the party owing the debt or hav-
ing the credit or other personal property belonging to the defendant
to give him a memorandum, :tating the amount and description of
. each, within 10 days after such service: and if such memorandum
be refused, he must return the fact of such refusal with the writ. The
~ party refusing to give the memcrandum within the time specified
may- be required to pay the costs of any proceedings taken for the
purpose of obtam;m_., information respecting the amounts and descrip-
tion of such: debts or credits or other personal property.

—

§ 487.330(a)

§ B47. 'Perishable property; sale; cu'stody of proceeds; collection
of debis and credits attached

If any of the properiy atiached be perishable, the officer levying

the attachment must sell the same in the manner in which such prop-
erty is sold on execution. The proceeds, and other property atiached
by him, must be retained by him to answer any judgment that may be
recavered in the action, unless sooner subjected to execution upon
another judgment recovered previous to the levy of the attachment.
Debts and credits attached may be collected by him, if the same can™
be done without suit. The receipt of such officer is a sufficient dis-

§ b87.510

§h87520

charge for the amount paid.

-2l



§ 547a. Receiver for perishable property or to cultivate, care for
and preserve property; sale; proeeeds; fees; expenses

- . . e —
Whentever a writ of attachment is issued and the holder of such

writ desires to attach, or has attached, property which is perishable,
or which will greatiy deferiorate in vaiue unless properly cultivated,
cared for, harvested, packed or sold, the eourt issuing such writ, upon
application of the holder thereof, and after due notice to the owner of
said property, may appeint a receiver to take charge of zaid property
and to cultivate, care for and preserve the same and, when necessary,
harvest, pack and sell such property. Any sale of such property shall
be made in the same manticr that property i3 sold on execution and
the proceeds must be retained by such receiver to be applied to the
satisfaction of any judgment which may be recovered in the action
in which zaid writ is issued. The court shali fix the fee per day
of such receiver and may order sald applicant to pay such fee and
expenses of said receiver in advance if the court may deem it proper,
or may direct that the whole or any part of such fee and expenses be

paid from the proceeds of any sale of such property. PR

§ 11-87 510

§ 548. Salk; preréquisites

Whenever property has been taken by an officer under a wr?

of attachment and it is made to appear satisfactorily to the court, or
& judge thereof, that the interest of the parties to the action will be
subserved by a sale thereof, the court or judge may order such prop-
erty to be sold in the same manner as property is sold under an
execution, and the proceeds to be deposited in the court to abide the
judgment in the action. Such order can be made only (1) after notice
to the adverse party or his atteimey in case such party has been per-
sonally served with a summons in the action or, {2) after an order of

sorvice of summons by publication has been mado, ——

§ k87.510

§ 549, Thind party claims; personal property

In cases where a third person claims, as his property, any pér-

sonal property aitached, the rules and proceedings applicable in cases

of third party claims after levy under execution shall apply. T

T

§ 487.080 )

§ 550. Batisfaction of judgment; proceeds of perishable property
sold, debls or credils coliected; sales umrder execution;
notices )

If judgment be recovered by the piaintiff, the sheriff, constal;f?,"‘

or marshal must satisfy the same out of the property attached: by
him which has not been delivered to the deferdant, or released be-
cause of a third party claim, or subjected to a prior execution or at-
tachment, if it be sufficient for that purpose:

1. By paying to the plaintiff the proceeds of all sales of perish-
able property sold by him, or of any debis or credits collected by him,
or so much as shali be necessary to satisty the judgment:

- 22—

§
t

684.2; see Note
o § 487.551



§ 550

2. If any balance remain due, and an execution shall have been
issted on the juagment, e must seli ander the execeution so much of
the property, real or personal, as may be necossary 1o satisfy the
balanee, it enough for that purpose remaia in his hands. Notices of
- the sales must? be givers, and the saler conducted as in ather cases of
sales on execufion.

§ 68k.2; see Note
to § 87.551

-

§ 551. malance due after applyiag procecds of aflached property;
sollection; refurn of surpius '

If, after selling all the property attached by him remaining in
his hands, and appiying the prececds, topether with the proceeds of
any debts or erodits coilected by him,. deducting his fees, 1o the pay-
ment of the judgment, any balance sirall remain due, the sheriff, con-
stabie, or marshal must proceed to collect such balshee, as upon an
execution in other cases, Whenever the judyment shall have been
paid, the sheriff, constable, or marchal upon rcasenable demand, must
deliver over to the defendant the attached property remaining in his

e —

ee Kote

hands, and any proceeds of the property attached unapplied on tbf__.__..-

judgment.

o

§ 552. Actionson umlerf;akings '

“'—-!l—-
WHEN SUTTS MAY BE COMMENCED 0N THE UNDERTARING, If the

execution be returned unsatisfied, in whole or in part, the plainliff
may prosecute any underfaking given pursttant to Section 540 or
Section 555, or he may proceed, as in other cases, upon the return of an
execution,

. -

§ 553. Judgmeni tor defendant; release of property and return of pro-

ceeds;” increase in and continuance of undertaking

Not continued here;
relocate in chapter
on execution?

* a 1 ) - .‘M
If the defendant recovers judgment sgain:: the plaintiff, and no timely

moiion for vacation of judgment, or for judgment nofwithstanding the
verdict, or for a new trisl, is filed and served, and no appeal is perfected
arnd undertaking execuied and filed as provided in Section 921 of this
code, any undertaking received in the action, all the proceeds of szles and
money collected by the sheriff, constable, or marahat and alj the property
attached remaining.in such officer's hands, must be delivered to the do-
fendant or his agent, the order of atiachment be discharged, and the prop-

§ 487.551

erty released therefrom; provided, that at any time after entry of judg‘-:::

ment and before perfection of the appeal under the provisions ef Section
921 of this code, upon motion of the defendant, the trial court may order
&n increase in the amount of the original undertaking on sttachment in
suth amount, if any, as iz justified by the detriment reasonably to be an-
tivipated by continuing the attachment. Unless such undertaking shall
he executed and filed by at least two sureties within 10 days after auch
order, the order of attackment shall be discharged, and the nroperty re-
leased therefrom. The sureties may be required to justify before the court
within 10 days after the undertaking is filed and if they fgil to do so, the
order of mttachment shall be discharged and the property released there-
from. if an order increasing the undertaking is made, the amoupt of the

DY

§ 489.410



§ 553

undertaking on appeal required by Section 821 of this code shall be the
same a8 the amount fixed by the trial court in ssid order. Neither tha
pendency nor granting of a motion timely filed and s=rved for vacation of
jodgment, or for judgment notwithslanding the verdict or for new trial
shall rontinue force an attachment, unless an undertaking be executed and
filed on the part of the moving pariy by st least two sureties thai the
moving party will pay all costs end damages sustained by continuing the
attachnient. The undertaking may be included in the undertaking speci-
fied in Section 921. If not 20 inclided, the same procedure shall apply as

in case of an undertaking pursuant to Section 921, e

§ 489.410

§ 553.5 Release from attachment upon filing of undertaking on
appeal

Whenever a defendant appeals and the enforcement of the judg-

ment. against him’is stayed by the filing of a sufficient undertaking
on appeal as provided by, this code, all property of said defendant
which has been attached in said action shall be released from the at-
tachment levy upon the justification of the defendant’s surcties, or
writtenn waiver thereof, or upon the failure of the respondent to ex-
cept to said sureties within five days after written notice of the filing
of the undertaking. If the officer’s fees for services rendered on the
attachment are unpaid, such officer may retain so much of the prop-
erty or proceeds thereof as may be necessary o pay the same.

§ 489.420

§ 554. Application for discharge of attachment; underiaking;
- order; delivery of property; justification of sureties

Whenever any defendant has appeared in the action, such de-

fendant may upon reasonable notice to the plaintiff, apply to the court
in which the action is pending, or to the judge thereof, for an order to
discharge the attachment wholly, or in part; and upon the gxecution
of the undertaking mentioned in the next section, an order may be
made releasing from the operation of the attachment, any or all of
the property of such defendant attached; and all of the property so
released and all of the proceeds of the sales thereof, must be delivered
to such defendant upon the justification of the sureties on the under-
taking, if required by the plaintiff. Such justification must take place
within five days after the notice of the filing of such undertaking.

§ 48%.310

Pl



- § B555. Enderizking for discharge of atiachmeni; sureiies;
amount; justifieaticn

Before making such order, the court or judgr must require an

undertaking on behalf of suchk defendant, by at least two sureties,
residents and frecholders, or bouseholders in the Staie 1o ithe effect
that in case the plaintiff recovers judgment in the action arainst the
defendant, by whom, or in whose behalf such underiaking shall be giv-
en, such defendant wiil, an demand, redeiiver the atiached property
so released fo the proper officer, o be applied to the payment of any
judgment in such aciion against said defendant, or in default thereaf,
that such defendant and sureties will, on demand, pay fo the plaintiff
~ the full value of the property released not exceeding the amount of
" such judgment against such defendant. The court or judge making
such order may fix the swm for which the undertaking must be oxe-
cated, and if necessary in Oxing such sum to know the value of the
nroperty released, the same may be appraised by one or more dis-
interested persons, to be appointed for that purpese.  The sureties rmay
be reguired io justify betore the court or judge and the property at-
tached cannot be released from the attachment without their justifi-

cation if the same is required. S

§ 489.310

§ 556. Discharge for irreg‘ularity‘

The defendant may also at any time, either before or after the ——

release of the attached property, or before any attachment shall have
been actually levied, apply, on motion, upon reasonable notice to the
plaintiff, to the court in which the action is breught, or to o judge
thereof, that the writ of attachment be discharged on the ground

that the same was improperly or irregularly issued. =

§¢ 483,060, 48Y.030

§ 557. Motion for tlischarge made on affidavit may be opposed
by affidavit

WHEN MOTION MADE ON AFFIBAVIT, IT MAY BE OPPOSED BY AFFI-
pavrr. If the motion be made upon affidavits on the part of the defend-
ant, but not otherwise, the plaintiff may oppose the same by affidavits
or other evidance, in addition to these on which the attachment was

r——

cr. §§ 483.070,
183.090

made.

§ 558. Discharge for irregularity; amendments

¢ - . T —
If upon such application, it satisfactorily appears that the writ

of attachment was improperly or irregularly issued it must be dis-
charged: provided that such attachment shall not be discharged if at
or before the hearing of such application, the writ of attachment, or
‘the affidavit, or undertalking upon which such atiachment was based
" shall be amended and made to conform to the provisions of this chap-
-ter.

§ L8l4.030(d)

05



§ 559. Retern of writ

The sheriff, constalle, or marshal must return the writ of attach-
ment with the summons, if issued gt the same time, and may retarn it
separately from the summons if issued at a later time. The wiit of  § 487.070(a)
attachment must be returned forthwith after levy and service in ac. e ,
cordance with the instructions given to the officer st the time such
writ or writ and summons are delivered to him, but in no event later
than 30 days after i*s receipt, with a certificate of his proceedings en-
dorsed thereon or attached therveto, together -with the undertakin
given finder the provisions of Section 540 of this code to 1 ovent or re-
lease the levy of the atiachment, to the clerk of the court from which® Not coatinued; see
szid writ of atiachment was issued, except that if cash has been de- § 485.310 '
posited with such levying officer in lieu of an undertaking as permitted
by Section B40 of this code, such cash shall be retained in such levying
officer's trust fund, and whenever an order has been made discharg':q:'
ing or releasing an attachment apon real property, a certified copy of
such order may be recorded in the offices of the county recorders in § 487.550(c)
_which the notices of attachment have been recorded, and be indexed ‘

in like manner. . —

A

§ 55915, Alias writs; issuance
After the return and filing of the writ of attachment, or upon
filing by the plaintiff of a verified affidavit setting forth the loss of the
writ of attachment, the clerk, upon demand of the plaintiff at any time
before judgment, may issue an aljas writ which shall be in the same see § 483.310 and
form as the original, without requirement of a new affidavit for at- Note theresto
tachment or of a new undertaking as provided in Section 339 of the
Clode of Civil Procedure.
The provisions of this section do not prohibit the issuance of sev-
eral writs as provided for in Secticn 540, —

-

§ 560. Real estate; release; manner : —
be released by & writ-
An attachment as to any real property may be rele Y § 487.550(c)

ing signed by the plaintiff, or his attorney, or the officer who levied
the writ, and acknowledged and recorded in the like manner as a
grant of real property. .

§ 561. Interestin estate of decedent
The interest pf a defendant in personal property belonging O™~
the estate of a decedent, whether as heir, legatee or devisee, may be at-
tached by serving the personal representative of the decedent with a
copy of the writ and a notice that said interest is attached. Such at-
tachment shall not impair the powers of the representative over the
property for the purposes of administration. A copy of said writ of )
attachment and of said notice shall also be filed in the office of the
clerk of the court in which said estate is being administered and the § 487.430
personal representative shall report such attachment to the court ’
when any petition for distribution is filed, and in the decrce made
upon such petition distribution shall be ovdered to such heir, legatee or
devisee, but delivery of such property shall be ordered to the officer
making the levy subject to the claim of such heir, legatee or devisee,
or any person claiming under him. The property shall not be deliver-
ed to the officer making the levy until the decree distributing such in-
terest has become final. —
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